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SHORTFALLS OF THE 1986 IMMIGRATION 
REFORM LEGISLATION 


THURSDAY, APRIL 19, 2007 

House of Representatives, 

Subcommittee on Immigration, Citizenship, 

Refugees, Border Security, and International Law 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 3:06 p.m., in Room 
2141, Rayburn House Office Building, the Honorable Zoe Lofgren 
(Chairwoman of the Subcommittee) presiding. 

Present: Representatives Lofgren, Gutierrez, Berman, Delahunt, 
Ellison, King and Forbes. 

Also Present: Representative Conyers. 

Staff Present: tJr Mendoza Jaddou, Chief Counsel; R. Blake 
Chisam, Counsel; Benjamin Staub, Professional Staff Member; and 
George Fishman, Minority Counsel. 

Ms. Lofgren. This hearing on the Subcommittee on Immigra- 
tion, Citizenship, Refugees, Border Security, and International Law 
will come to order. 

I would like to welcome everyone to the second Immigration Sub- 
committee hearing on comprehensive immigration reform; and I es- 
pecially welcome the Subcommittee’s Ranking Member, Mr. King, 
the Members of the Subcommittee, our witnesses and the public 
and press who have joined us here today. 

Our opening hearing on comprehensive immigration reform at 
Ellis Island provided us with an analysis of immigration in the 
United States in the past and present and with an eye to the fu- 
ture to help us better understand the need for comprehensive im- 
migration reform. 

At Ellis Island, in the shadow of the Statute of Liberty and 
amidst the Great Hall where 12 million immigrants were processed 
in a controlled, orderly and fair manner, we heard Border Patrol 
Chief David Aguilar tell us that we need comprehensive immigra- 
tion reform because a policy that relies solely on enforcement is 
bound to fail. 

We heard from a demographer. Professor Dowell Meyers, who 
told us that because of the declining birth rate and an aging popu- 
lation, future flows of new, young immigrants will be critical to 
sustain a strong economic future in the United States. 

We heard from an economist. Professor Dan Siciliano, who 
taught us that the more we look at the roles immigrants play in 
our economy, the jobs they fill, the money they spend and the jobs 
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they create, the more we see immigration is good for the economy, 
good for jobs and a critical part of our Nation’s future prosperity. 

We also heard from a historian. Professor Daniel Tichenor, who 
stated that our rich immigration history provides us with impor- 
tant lessons for contemporary immigration reform. Our past re- 
veals that each wave of new immigrants has been scorned by crit- 
ics, only later to distinguish themselves among our most loyal and 
accomplished citizens, and that the times we have restricted immi- 
gration the most have only fueled future waves of illegal immigra- 
tion. 

This macro view of immigration in America through the lens of 
Ellis Island has set the stage for a series of hearings to discuss the 
specific issues that concern this Congress and the American public 
with regard to immigration reform. As we did with our first hear- 
ing, it is important for us to learn from the past in an effort to 
avoid mistakes in the future. This is why we are turning our atten- 
tion today to the shortfalls of the 1986 immigration reform legisla- 
tion, the Immigration Reform and Control Act, otherwise known as 
IRCA. Tomorrow, we will do the same with 1996 immigration legis- 
lation at a 10 a.m. Immigration Subcommittee hearing. 

I very much look forward to the testimony of the expert wit- 
nesses here to help us as we develop the appropriate ingredients 
for comprehensive immigration reform. Although IRCA was cer- 
tainly a well-intentioned attempt to resolve the problem of illegal 
immigration, we now have what many experts tell us is 12 million 
undocumented immigrants in the United States 21 years after 
IRCA was signed into law by President Reagan. It is clear that any 
attempt at immigration reform today should be informed by the ac- 
tual results of past efforts and not resulting in an additional 12 
million undocumented immigrants 20 years from now. 

This hearing is to learn what went wrong and how we in Con- 
gress can fix our broken immigration system now and for the fu- 
ture. We hope with this and other hearings to learn what legisla- 
tion is necessary to end illegal immigration once and for all. That 
is what comprehensive immigration reform is all about. 

[The prepared statement of Ms. Lofgren follows:] 

Prepared Statement of the Honorable Zoe Lofgren, a Representative in 

Congress from the State of California, and Chairwoman, Subcommittee on 

Immigration, Citizenship, Refugees, Border Security, and International 

Law 

I would like to welcome everyone to the second Immigration Subcommittee hear- 
ing on comprehensive immigration reform. I especially welcome the Subcommittee’s 
Ranking Member, Mr. King, the members of the Subcommittee, our witnesses and 
the the public and press who have joined us here today. 

Our opening hearing on comprehensive immigration reform at Ellis Island pro- 
vided us an analysis of immigration in the United States in the past and present, 
and with an eye to the future to help us better understand the need for comprehen- 
sive immigration reform. 

At Ellis Island, in the shadow of the Statue of Liberty and amidst the Great Hall 
where 12 million immigrants were processed in a controlled, orderly, and fair man- 
ner, we heard Border Patrol Chief David Aguilar tell us that we need comprehen- 
sive immigration reform because a policy that relies solely on enforcement is bound 
to fail. 

We heard from a demographer. Professor Dowell Meyers, who told us that because 
of a declining birth rate and an aging population, future flows of new, young immi- 
grants will be critical to sustain a strong economic future in the U.S. 
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We heard from an economist, Professor Dan Siciliano, who taught us that the 
more we look at the roles immigrants play in our economy, the jobs they fill, the 
money they spend, and the jobs they create, the more we see immigration is good 
for the economy, good for jobs, and a critical part of our nation’s future prosperity. 

We also heard from a historian, Professor Daniel Tichenor, who stated that our 
rich immigration history provides us with important lessons for contemporary immi- 
gration reform. Our past reveals that each wave of “new” immigrants has been 
scorned by critics, only later to distinguish themselves among our most loyal and 
accomplished citizens, and that the times we’ve restricted immigration the most 
have only fueled future waves of illegal immigration. 

This macro view of immigration in America through the lens of Ellis Island has 
set the stage for a series of hearings to discuss the specific issues that concern this 
Congress and the American public with regard to immigration reform. 

As we did with our first hearing, it is important for us to learn from the past in 
an effort to avoid mistakes in the future. This is why we are turning our attention 
today to the shortfalls of the 1986 immigration reform legislation, the Immigration 
Reform and Control Act, otherwise known as IRCA. Tomorrow, we will do the same 
with 1996 immigration legislation at a 10:00 AM Immigration Subcommittee hear- 
ing. 

I very much look forward to the testimony of the expert witnesses here to help 
us as we develop the appropriate ingredients for comprehensive immigration reform. 
Although IRCA was certainly a well-intentioned attempt to resolve the problem of 
illegal immigration, we now have what many experts tell us is 12 million undocu- 
mented immigrants in the U.S. 21 years after IRCA was signed into law by Presi- 
dent Reagan. 

It is clear that any attempt at immigration reform today should be informed by 
the actual results of past efforts and not resulting in an additional 12 million un- 
documented immigrants 20 years from now. This hearing is to learn what went 
wrong and how we in Congress can fix our broken immigration system now and for 
the future. We hope with this and other hearings to learn what legislation is nec- 
essary to end illegal immigration once and for all. That is what comprehensive im- 
migration reform is all about. 

Ms. Lofgren. I would now like to recognize our distinguished 
Ranking minority Member, Steve King. 

Mr. King. Thank you, Madam Chair; and I appreciate the wit- 
nesses coming forward to testify. 

When President Ronald Reagan signed the ’86 Immigration Re- 
form and Control Act, which we will refer to here in this hearing 
probably as IRCA, into law, he said the legislation’s goal was to es- 
tablish a reasonable, fair and orderly and secure system of immi- 
gration into this country. Unfortunately, 20 years later, we have 
the exact opposite. There are an estimated 20 million illegal immi- 
grants in the United States. 

For many years, there has been virtually no interest in enforcing 
the employer sanctions instituted under IRCA. There are drug 
smugglers running 65 billion — that is billion with a B — dollars 
worth of illegal drugs across our southern border every year. Amer- 
ican taxpayers are forced to pay the education, welfare, healthcare 
and other costs of lawbreakers who ignore the U.S. Immigration 
laws that are now demanding U.S. citizenship. 

The blame for the current disastrous policy rests on several 
prongs, not the least of which is the ’86 bill itself. For instance, the 
IRCA amnesty for special ag workers, and that is agricultural 
workers, or those illegal immigrants who have lived in the United 
States since 1982, acted as an incentive for new illegal immigrants 
to come to this country. The lesson was if they could get here they 
would eventually be granted amnesty. In fact, according to an INS 
report, the inflow of illegal aliens averaged an incredible 716,000 
in each of the first five post-amnesty years; and the fact that 
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IRCA’s employer sanctions were never enforced let employers know 
that they would never be held accountable for hiring illegal aliens. 

IRCA was supposed to be an exception to the rule, an amnesty 
that would once and for all fix the Nation’s illegal immigration 
problem so we could seriously and effectively control our borders. 
Senator Alan Simpson, who helped author the legislation, called 
IRCA a “one-time-only legislation program.” It was supposed to be 
covered with tough enforcement, but that never happened. 

Despite the IRCA promise of enforcing employer sanctions, few 
employers have been fined or prosecuted for hiring illegal immi- 
grants. In fact, only 412 work-site enforcement cases were imposed 
in 2005; and only four notices of intent — only four notices of in- 
tent — to fine employers for violations were issued in 2005. Thank- 
fully, ICE Director Julie Myers is now showing significant leader- 
ship in actually making concerted efforts to enforce the law. 

Despite the IRCA promise to secure the borders, there are more 
people than ever before trying to enter our country illegally. Over 
1 million were apprehended trying to do so last year. There was 
1,188,000 by my memory. And it is estimated that for every one ap- 
prehended two or three successfully enter, according to testimony 
before this Committee just last year. 

Despite the IRCA one-time-only amnesty promise, there have ac- 
tually been six amnesties since that time, including the 1994 245(i) 
amnesty that rewarded 600,000 illegal immigrants for breaking 
U.S. laws and amnesties to Central America and Asian refugees. 
And this year we are faced with a possibility of another amnesty 
on this legislation of anywhere from 12 to 20 million illegal immi- 
grants and maybe more than that. That policy is the biggest most 
destructive amnesty in U.S. history, Americans will pay dearly for 
it, and there is no rolling back once we make a decision. 

The 1986 bill not only created amnesty but also a large market 
for fraudulent identity and employment eligibility documents. Ac- 
cording to University of California Professor Philip Martin, up to 
two-thirds of the applications for the IRCA agricultural worker am- 
nesty were fraudulent. Illegal immigrants submitted fraudulent af- 
fidavits and documents from employers who substantiate their 
claim that they had been engaged in the required prior agricultural 
employment, which was 90 days. They also routinely used fraudu- 
lent documents to obtain employment. 

Even the 1986 Attorney General Ed Meese argues that IRCA did 
not do what was intended. In May of 2006, in a New York Times 
article, Mr. Meese noted: “The ’86 Act did not solve our immigra- 
tion problem.” So, 20 years later, we are back to the same problem, 
a lack of respect for the rule of law which some things should be 
rewarded with amnesty, such as a pardon for breaking immigration 
law and a reward of the objective for their crime. 

Without careful consideration, the issue before us is true commit- 
ment to security; border and interior. 

A number of the witnesses before Ellis Island did answer some 
questions “I don’t know” because they are not thinking for the long 
term, they are giving us testimony for the short term. I am looking 
for the long-term vision here in the witness’s testimony. 

I appreciate it. Madam Chair; and I yield back the balance of my 
time. 
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Ms. Lofgren. Thank you, Mr. King. 

We are pleased to be joined by the Chairman of the full Com- 
mittee today. I will now recognize Chairman Conyers for any open- 
ing statement he may wish to make. 

Mr. Conyers. Thank you, Subcommittee Chair. 

I am so happy to be here, and actually I better be here because 
this is probably one of the larger bills that we are going to handle 
in the Judiciary Committee. I must commend you on the way you 
thought about lifting up some of the issues for us to discuss in a 
frame of reference that doesn’t have to work around bill A or bill 
B or bill C, and what I wanted to do was run through just a couple 
of things that occurred to me. 

But Steve King, our Ranking Member, said that there were 20 
million illegal immigrants living in our Nation. Now, mistakenly, 
I have been using the number 12 million for all too long, so after 
this hearing I am going to check with him and we are going to 
match our research to see what is happening here. 

Now, what has made the system that our Ranking Member 
talked about so dysfunctional? Well, for one thing, we have been 
approaching this from an enforcement-only approach. And enforce- 
ment-only is wonderful, but what we are really talking about is 
driving hard-working people underground in an economy where 
they are even more subject to problems. 

Second, the Mazzoli-Simpson Bill of 1986 — and I all of our col- 
leagues remember it very well — it imposed sanctions for the first 
time against employers for hiring unauthorized aliens. 

Now, in the absence of enforcement of these sanctions, the flow 
of illegal immigrants illegal increased. So this is beginning to 
turn — we want to analyze the enforcement — illegal enforcement- 
only approach, but, at the same time, we want to have meaningful 
sanctions. They are like two ends of the same issue. And I hope, 
as Chair, that you go into that really carefully. 

Now the next item that I lift up for your consideration is the use 
of subcontractor arrangements which hurt everybody. The laws 
document requirements and verification systems promoting a wide- 
spread use of subcontract arrangements; and I think that, with any 
examination, you will see that these were far less than transparent 
because they put the immigrant workers at risk by lessening em- 
ployers’ responsibilities to provide safe workplaces and fair wages. 

Then we have to look beyond legalization provisions which 
amounted to amnesty. Now I know amnesty is going to be a big 
theme here; and I would recommend that we all take a deep 
breath, a couple of deep breaths, and try to put this amnesty con- 
cept into some perspective. 

When I find the Southern Baptist Ethics and Religious Liberty 
Commission joining with Congress on rejecting the reflective label 
on amnesty, I think we are onto something big here, frankly. So 
what we need is an immigration system whose features are con- 
trolled and fair. I am looking for that, I want to work on it, I come 
with an open mind, and I congratulate the Chairwoman and the 
Ranking Member for the kind of approach that they are taking in 
this matter. 

[The prepared statement of Mr. Conyers follows:] 
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Prepared Statement of the Honorable John Conyers, Jr., a Representative 

IN Congress from the State of Michigan, and Chairman, Committee on the 

Judiciary 

America’s immigration system is in disarray. Families coming to our shores look- 
ing for a better life are caught in a tangle of confusing requirements and traps for 
the unwary. The latest estimate is that 12 million illegal immigrants our living in 
our nation. 

Employers risk serious business disruptions when law enforcement officials con- 
duct an unannounced sweep of their premises to round-up their employees. Busi- 
nesses that pay good wages to its employees must compete with disreputable compa- 
nies that essentially pay slave wages and substandard working conditions. 

Our immigration laws have created a dysfunctional system in dire need of reform. 

To begin the task of reform, we will first focus on the 1986 and 1996 laws, in par- 
ticular — on what has worked and what has not — so we hopefully can get it right this 
time. 

Here are a few themes that I think will surface from today’s and tomorrow’s hear- 
ings. First, an enforcement-only approach to illegal immigration does not work. In 
fact, it promotes more illegal immigration. It drives hardworking, otherwise law 
abiding individuals into an underground economy and encourages fraudulent activi- 
ties, like identity theft. 

Second, meaningful enforcement is absolutely essential. Although the 1986 Act, 
for the first time, imposed sanctions against employers for hiring unauthorized 
aliens, these sanctions have hardly ever been imposed. In the absence of their en- 
forcement, the flow of illegal immigrants has surged given the availability of em- 
ployment. 

Third, the law’s document requirements and verification systems have promoted 
the widespread use of subcontractor arrangements. These arrangements hurt both 
American citizens and immigrant workers. They force Americans to compete with 
below-market laborers. They put immigrant workers at risk by lessening employers’ 
responsibilities to provide safe workplaces and fair wages, and by weakening the 
ability of these workers to organize. 

When examining the 1986 law, we need to look beyond whether its legalization 
provisions amounted to amnesty. As Richard Land of the Southern Baptist Ethics 
& Religious Liberty Commission recently suggested, we should reject the reflexive 
labeling of any good-faith reform efforts as amnesty. That is a false argument, de- 
signed to distract and delay. That is not what comprehensive immigration reform 
is about. 

What we do need is an immigration system that is controlled, orderly, and fair. 
We need a system that puts an end to worker exploitation and does not drive down 
wages. We need a system that helps to unite families. We need a system where bor- 
der crossings are orderly and enforcement is vigorous, yet fair and humane. 

It is my hope that as a result of today’s hearing and others that the Subcommittee 
will hold in the upcoming months, we will be able to develop a workable package 
of immigration reforms. 

So, let’s roll up our sleeves and get to work solving these problems. 

Ms. Lofgren. Thank you very much, Mr. Conyers. 

In the interest of proceeding to our witnesses and mindful of our 
need to go to votes shortly when they are called, I would ask that 
other Members submit their statements for the record within 5 leg- 
islative days. Without objection, all the witness’s statements will be 
placed into the record; and, without objection, the Chair will be au- 
thorized to declare a recess of the hearing. 

[The prepared statement of Ms. Jackson Lee follows:] 

Prepared Statement of the Honorable Sheila Jackson Lee, a Representative 

IN Congress from the State of Texas, and Member, Subcommittee on Immi- 
gration, Citizenship, Refugees, Border Security, and International Law 

Thank you Mr. Chairman for holding this important meeting. This hearing will 
examine the shortfalls of the Immigration Reform and Control Act of 1986, which 
is referred to as, “IRCA.” It also is known as, the “Simpson-Mazzoli bill.” The co- 
authors of IRCA expressed their opinion on IRCA’s shortfalls in an op-ed last year. 
According to Senator Alan Simpson (R-Wyo., ret.) and Senator Romano Mazzoli (D- 
Ky., ret.), IRCA’s shortcomings are not due to design failure; they are due to a fail- 
ure to execute the law properly. 
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IRCA was referred to as a “three-legged stool.” The first leg was enforcement, im- 
proved border security and penalties against employers who knowingly hire undocu- 
mented workers. The second was a temporary worker program for agricultural 
workers which included built-in wage and workplace protections. Current legisla- 
tion, such as the STRIVE Act of 2007, H.R. 1645, and my Save America Comprehen- 
sive Immigration Act of 2007, H.R. 750, would employ a similar framework. 

IRCA’s key enforcement measure was to be employer sanctions. Work was and 
still is a magnet that draws people from all over the world who need jobs. The em- 
ployer sanctions, however, were not enforced. Until recently, the enforcement of em- 
ployer sanctions has been a low priority for the Bureau of Immigration and Customs 
Enforcement (ICE). This is reflected in its record of initiating fine proceedings. Be- 
tween FY1999 and FY2004, the number of Notices of Intent to fine that ICE issued 
to employers decreased from 417 to only three. 

One of the deterrents to vigorous enforcement of employer sanctions has been the 
fact that it is difficult for an American employer to determine whether a job appli- 
cant is an alien, and, if so, whether he has work authorization. Comprehensive im- 
migration reform must address this problem. We are not likely to see effective en- 
forcement of employer sanctions until a system is in place that permits employers 
to reliably and easily determine whether a prospective job applicant is an alien, and, 
if so, whether he has work authorization. 

One of the main criticisms of IRCA is that its legalization program granted am- 
nesty. “Amnesty” is defined by the American Heritage Dictionary as a general par- 
don granted by a government, especially for political offenses. It was derived from 
the Latin word “amnesti,” which means amnesia. The STRIVE Act and the Save 
America do not have any provisions that would forget or overlook immigration law 
violations. 

Under IRCA, legalization eligibility depended on whether the applicant had en- 
tered the United States before January 1, 1982, and resided here continuously since 
that date. In contrast, the Strive Act and the Save America Act provide for earned 
access to legalization. The person seeking lawful status has to show that he or she 
has earned that privilege. 

The most serious shortcoming of IRCA, however, is that it was not comprehensive. 
Although it had legalization programs and new enforcement measures, it did not ad- 
dress all of the essential issues. For instance, it failed to provide enough employ- 
ment-based visas to meet future immigration needs. American employers need for- 
eign workers to meet their labor needs. 

Carlos M. Gutierrez, Secretary of Commerce, testified at a Senate hearing on July 
12, 2006, that, “The reality is that our economy is growing faster than any other 
large, industrialized nation. Our unemployment rate is below the average of the 
past four decades. Our economy — like other major industrial economies — faces the 
challenge of an aging and increasingly educated workforce. The result is that we 
have jobs that American citizens either aren’t willing or aren’t available to do. I con- 
tinually hear from industries that they are having difficulty finding workers.” 

On account of IRCA’s failure to address this problem, the shortage of visas that 
contributed to undocumented immigration prior to IRCA’s enactment continued to 
do so afterwards. Consequently, American employers eventually returned to the 
practice of hiring undocumented foreign workers, and the availability of these jobs 
encouraged foreign workers who could not get visas to enter unlawfully. 

We will not be able to secure are borders until enough visas are available to meet 
our country’s employment needs without having to resort to employing undocu- 
mented workers. People from around the world who need work will find some way 
of entering the United States without documents so long as there are jobs waiting 
for them in this country, and American employers will continue to hire them. 

[The prepared statement of Mr. Gallegly follows:] 

Prepared Statement of the Honorable Elton Gallegly, a Representative in 

Congress from the State of California, and Member, Subcommittee on Im- 
migration, Citizenship, Refugees, Border Security, and International Law 

Madam Chairwoman, thank you for holding this hearing to explore the Shortfalls 
of the 1986 Immigration Reform and Control Act (IRCA). 

IRCA attempted to discourage illegal immigration through a combination of in- 
creased border security, an employment verification system, and granting amnesty 
and a path to citizenship for 3 million people who had crossed our borders illegally. 

Clearly, IRCA failed to deter illegal immigration. Twenty years after IRCA, we 
have as many as 20 million illegal immigrants. 



8 


IRCA failed to turn off the “job magnet.” Successive administrations have chosen 
to ignore worksite enforcement, as well as other anti-immigration laws Congress has 
passed in the years since 1986 — including many provisions that I authored. 

More importantly, rewarding people who break the law only encourages others to 
do the same. 

Madame Speaker, until we demonstrate to the American people that we are seri- 
ous about enforcing our immigration laws, we should not consider any provision that 
would reward law breakers. I look forward to hearing from our witnesses. I yield 
back the balance of my time. 

Ms. Lofgren. We have four distinguished witnesses here today 
to help us consider the important issue before us. 

I am pleased to welcome Dr. Steven Pitti, a Professor of History 
and American Studies at Yale University and Director of the Pro- 
gram in Ethnicity, Race and Migration. Professor Pitti teaches an 
array of undergraduate and graduate courses at Yale, ranging from 
20th century immigration to courses in Latino studies. Raised in 
Sacramento, California, Dr. Pitti received his Ph.D from Stanford 
University in 1988. 

We will next hear testimony from Muzaffar Chishti, the Director 
of the Migration Policy Institute’s Office at the New York Univer- 
sity School of Law. Mr. Chishti’s work is focused on the intersec- 
tions between civil liberties immigrant integration, and immigra- 
tion and labor law. Mr. Chishti worked as a labor organizer during 
the 1980’s and became intricately involved in the passage and im- 
plementation of the 1986 legislation. 

I am also pleased to welcome Dr. Stephen Legomsky, the John 
S. Lehmann University Professor at Washington University in St. 
Louis. Professor Legomsky authored the standard tome in Amer- 
ican law schools. Immigration and Refugee Law and Policy — thank 
you very much; we all use it — and has served as an advisor to 
President George H.W. Bush’s Commissioner of Immigration, 
former President Bill Clinton’s transition team, and immigration 
officials from Russia and Ukraine. He currently sits on the Board 
of Advisors for the United Nations Educational, Scientific and Cul- 
tural Organization chair in Migration and Human Rights. 

Finally, we are pleased to have before us Rosemary Jenks, the 
Director of Government Relations at NumbersUSA. Prior to her 
tenure at NumbersUSA, Ms. Jenks worked as an independent im- 
migration consultant and as Director of Policy Analysis at the Cen- 
ter for Immigration Studies. Ms. Jenks received her bachelors de- 
gree from Colorado College and her law degree from Harvard Uni- 
versity School of Law. 

Now, each of you have your written statements, and I have read 
them all. They are lengthy and very informative. They will all be 
made part of the record in their entirety. I would ask that each of 
you summarize your testimony in 5 minutes or less and stay within 
that time. There is a timing light at the table. When 1 minute re- 
mains, the light will switch from green to yellow; and then when 
it turns red it starts to blink. 

Ms. Lofgren. If we could begin with Professor Pitti. Again, 
thank you very much for being with us. 
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TESTIMONY OF STEPHEN PITTI, Ph.D., PROFESSOR OF HIS- 
TORY AND AMERICAN STUDIES, DIRECTOR OF THE PRO- 
GRAM IN ETHNICITY, RACE AND MIGRATION, YALE UNIVER- 
SITY 

Mr. PiTTi. Thank you, Madam Chair, Members of the Sub- 
committee. Thank you for inviting me to provide historical perspec- 
tive on IRCA. 

My name is Stephen Pitti and I am Professor of History and 
American Studies at Yale, where I direct the undergraduate pro- 
gram in Ethnicity, Race and Immigration. I am here today to urge 
9iis Congress to face some difficult truths about our past and 
present in order to think differently about our future. 

We have long lived in a migrant world, and today some 180 mil- 
lion people live outside of their home nation. Recent migrations are 
products of history: the near continuous movement of Latin Ameri- 
cans into the U.S. since the Gold Rush in the 1840’s, our Nation’s 
long-term reliance on low-wage immigrants in work forces in agri- 
culture, forestry, food processing, meat packing, mining, fishing, 
construction and other industries during the 20th century, and the 
20th century’s global economic and political restructuring, often di- 
rected by the United States, which escalated in the late 20th cen- 
tury. 

Recent migrations to the U.S. were prompted by our foreign pol- 
icy in Central America in the 1970’s and 1980’s. They were also 
prompted by our economic policies abroad. Migrants left rural Mex- 
ico and other countries in massive numbers during those years as 
their elected officials established new austerity measures to service 
debts to U.S. banks. 

With these fundamental facts in mind, we must think outside the 
logic of border control which IRCA embodied. In the face of massive 
global hemispheric and national development, that Act sought to 
control immigration through new border enforcement mecha- 
nisms — both a massive build-up of the Border Patrol and new en- 
forcement technologies, and new employer sanctions which would 
deny undocumented residents jobs in the U.S. 

If we are to avoid the growing animosity and spectacular violence 
which erupted recently between noncitizen migrants in Denmark, 
Germany, France and other European countries, we must talk far 
more about why migrants leave their homeland and how the U.S. 
might work in cooperative ways, new ways, with other nations to 
address emigration, not just immigration. In this spirit, we must 
remember that foreign debts and INS-dictated fiscal policies during 
the 1980’s and 1990’s, eliminated large segments of Mexico’s mid- 
dle class and made making a living far more difficult in that coun- 
try. They assured that 40 percent of Mexico would live in poverty, 
some 25 percent in extreme poverty by the late 20th century. 

We must also understand while IRCA had a mild deterrent effect 
on subsequent undocumented migration, its way of conceptualizing 
border control brought new difficulties for all of us. As unauthor- 
ized crossings from Mexico became far more dangerous in the after- 
math of IRCA, IRCA paradoxically led to the dramatic rise in the 
power of militarized criminal syndicates trafficking in drugs and 
people near the border. It also led to the deaths of ever-larger num- 
bers of border crossers in the late 20th century who moved into 
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more remote desert regions to cross into the United States. It di- 
vided families in Mexico and the United States and exposed a 
growing number of female migrants to rape and other forms of sex- 
ual exploitation at the border. 

We must understand that IRCA had other unintended effects. As 
the border became more dangerous, migrants within the U.S. who 
had once hoped to return to Mexico felt trapped in the U.S., unable 
to move back and forth across the border. 

We must understand IRCA as a labor bill that changed the na- 
ture of workplaces throughout the U.S. Sanctions helped drive 
down real wages, promoted discrimination on the basis of race or 
nationality in the workplace, and encouraged subcontracting ar- 
rangements in many industries, all of which hurt both immigrants 
and the U.S. born. What is more, employer sanctions put undocu- 
mented workers at greater risk of deportation or job loss if they 
complained about wages or working conditions, making them more 
vulnerable to mistreatment on the job and less inclined to stand up 
with U.S. workers to better everyone’s circumstances. 

We need also to remember that IRCA, in fact, established guest 
worker programs that have been, to echo one American, a shame 
of our Nation. Congressman Charles Rangel has called these IRCA 
programs, quote, the closest thing I have seen to slavery. These 
H2A guest worker systems imported 125,000 guest workers to the 
U.S. in 2005, 32,000 of them in agriculture and 89,000 in forestry, 
seafood processing, landscaping, construction and other non- 
agricultural industries. 

Like the Act’s employer sanction provision, the H2 program en- 
courages a growth of subcontracting and low pay. We must inves- 
tigate the past and present circumstances of guest workers in ad- 
vance of formulating new policies and control. H2A and 2B deserve 
far greater governmental scrutiny and far greater media attention. 

Human rights groups have documented some of these abuses in 
North Carolina. The New York Times recently brought greater at- 
tention to Guatemala H2A workers imported by Imperial Nurseries 
to North Carolina and Connecticut. 

I urge all Members of the Committee to read the Southern Pov- 
erty Law Center’s recent report. Close to Slavery: Guest Worker 
Programs in the United States. 

Finally, we must understand why migrants have left their own 
counties to work in the United States. History provides a useful 
guide toward new policies responding to global dynamics and the 
basic human needs. Thank you. 

Ms. Lofgren. Thank you very much. Dr. Pitti. 

[The prepared statement of Mr. Pitti follows:] 
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Prepared Statement of Stephen Pitti 


Testimony of Stephen Pitti 

Professor of History and Ameriean Stndies, and Direetor of Ethnicity, Race, and Migration 
Yale University, New Haven 

Before the U.S. House of Representatives Committee on the Judiciary 

Subcommittee on Immigration, Citizenship, Refugees, Border Security, and International 

Law 

April 19, 2007 


Madame Chairwoman, members of the subcommittee, thank you for inviting me to pro- 
vide historical perspective on contemporary immigration reform. My name is Stephen Pitti, and I 
am Professor of History and American Studies at Yale University, where I also hold a courtesy 
appointment in the Council of Latin American and Iberian Studies, and where 1 direct the under- 
graduate program on Ethnicity, Race, and Migration. As my students know, and as every mem- 
ber of this committee knows, migration to and from the United States has a long and bumpy his- 
tory that is both part of our national past and intricately connected to the rest of the world. This 
fact has been clear since at least World War II, and it has been even more clear since the 1970s. 
Policymakers and others active in debating immigration reform, naturalization, guest worker 
programs, labor standards, and a host of other related issues nearly always depend on historical 
understandings which orient us towards the future. I hope today to provide some historical con- 
text for considering one of the most important pieces of U.S. legislative policy of the late-20th 
century, and a law with important legacies for the twenty-first century, the Immigration Reform 
and Control Act (IRCA) of 1986. 


Signed by President Ronald Reagan on November 6, 1 986, the Immigration Reform and 
Control Act resulted from debates about how best to control undocumented migration, how to 
bring undocumented residents who had lived in the United States for years “out of the shadows,” 
and how to anticipate and control future migrant flows. Those debates in some ways foreshad- 
owed our own discussions of immigration in 2006 and early-2007. And, as in the more recent 
past, national security concerns were commonly expressed during the 1 970s and 1 980s as Con- 
gress debated the bills that became IRCA. Former CIA Director William Colby declared in 
1 978, for example, that Mexico was a greater threat to the United States than the Soviet Union; 
syndicated columnist Georgie Anne Geyer warned that an uncontrolled U.S. -Mexico border 
would lead to “our very own Lebanon right here”; and President Ronald Reagan warned on na- 
tional television in 1986 that “terrorists and subversives [from Central America] are just two 
days’ driving time from Harlingen, Texas.”* As I will show, that sort of prevailing rhetoric 
about security and border control has consistently failed since the 1980s to address the specific 
economic, social, and political ties between the U.S. and its southern neighbors that encourage 
migrant flows. 


Immigration reform efforts have been consistently hampered by a limited understanding 
of the entrenched causes of human mobility, and they have been guided more by fear than by 
meaningful attempts to address - on both sides of the border - a viable design for regulating 
people’s movements. In the pages that follow, I discuss IRCA within its historical context. I 
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consider what that landmark legislation meant for past and future migrant flows, and what 
global, hemispheric, and national forces shaped migration to the U.S. in the years before and af- 
ter 1986. I explore the extent to which the Act deterred migration from Latin America, and how 
both border enforcement and amnesty shaped newly-settled populations of Mexicans in the U.S. 
Finally, I investigate IRCA’s labor provisions to show how federal policy changed the historical 
experiences of immigrants and other U.S. workers during the 1970s and 1980s. These pages 
build upon my own work on the history of Latinos in the United States from the eighteenth cen- 
tury to the present, and upon the work of hundreds of other scholars who have explored migra- 
tion, border enforcement, patterns of immigrant settlement, and similar topics. In the final sec- 
tion I suggest what IRCA’s history, and the history of other landmark efforts to control Mexican 
migration to the United States through new border policing, suggests about future immigration 
policy. 


The historical record shows that a response to border control that depends solely on a 
militarized regularization of the boundary line is doomed to fail, and that the criminalization of 
undocumented migrants as migrants and workers remains dangerous policy. Such approaches in 
fact produce new social inequalities within the United States, they undo the promises of eco- 
nomic and military security, and they do little to curtail the movement of people into this coun- 
try. Without solutions that address the human needs behind migration and the labor relationships 
that create dependency in the United States on undocumented workers, a cycle of failed reforms 
will likely continue. 


1980s Migration to the U.S. in Hemispheric Context 

Mexican residents of the United States were both the primary beneficiaries of IRCA’s 
reforms, and the primary targets of its efforts to control the international border. Immigrants had 
been moving across the border into this country since the 1840s, forging connections with Mex- 
ico that had no parallel in any other immigrant community in the United States.^ The number of 
migrants from Latin America increased dramatically throughout the twentieth century, assuring 
that many economies and communities within the United States would be inextricably connected 
to Mexico and other sending countries by the early years of the Carter administration.^ Although 
legal quotas for Mexicans remained very low after the Hart-Cellar Act of 1965, demand for those 
slots remained extraordinarily high among prospective Mexican immigrants. Government- 
sponsored guest worker programs had sealed the linked fate of the two nations for decades, as- 
suring that undocumented migration from Mexico would increase steadily with the conclusion of 
the Bracero Program (1942-1965), which had imported roughly 4.6 million Mexican temporary 
workers over the course of its twenty-two year life. “When the program finally ended in 1964,” 
three leading scholars have recently argued, “the United States did not stop employing Mexican 
workers; it simply shifted from a de jure policy of active labor recruitment to a de facto policy of 
passive labor acceptance, combining modest legal immigration with massive undocumented en- 
try.”" 


Historical patterns of economic growth and political change had helped institutionalize 
migration from Latin America to the U.S. for decades, but new global and regional developments 
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accelerated migration processes during the 1970s and 1980s. Violence played one fundamental 
role. From the early-1900s forward, Latin American migrants had found their way to the United 
States thanks to revolutionary turmoil in their home countries, and U S. military interventions 
abroad shaped significant refugee populations that moved from Mexico, the Dominican Repub- 
lic, Vietnam, Cuba, and other countries during the twentieth century. Violent, and at times geno- 
cidal, wars in Guatemala, El Salvador, and other Central American nations displaced millions of 
local residents between 1974 and 1996. As Mexico became the home of 750,000 Central Ameri- 
can refugees during the 1980s, more than a million others made their way to Canada and the 
United States. 


Just as important were changing economic dynamics in the hemisphere after World War 
11. Transformations within the U S. labor market — and above all cycles of economic restructur- 
ing which depended upon immigrant labor in agriculture, construction, domestic, health care, and 
service work for national growth - had served as magnets for new immigration in the decades 
prior to the 1970s. Migration to the United States proved critical to the economic strategies of 
many Latin Americans and many Latin American policymakers throughout the twentieth cen- 
tury. By the 1970s and 1980s, wages earned in the United States which were sent to other parts 
of the hemisphere had become one of the leading producers of income in many parts of the 
Americas - including Mexico and the Dominican Republic.* The integration of economies 
throughout this hemisphere, and throughout the Pacific Rim, assured that governments, 
neighborhoods, and households abroad would depend heavily on remittance dollars sent from the 
U.S. during the 1970s and 1980s. 


New models of industrial growth changed the character and volume of global migrations 
during those same years, and the U.S. -Mexico border region captured the transformations of the 
era. In response to a debt crisis which plunged Mexico into a challenging period of neoliberal 
restmcturing, creating deep economic hardships throughout that country, Mexican officials were 
forced by the IMF to adopt policies of austerity in the years leading up to IRCA’s passage, with 
little thought of the consequences on international emigration. Financial institutions that dictated 
austerity programs have severely undercut the social welfare of Latin American polities. As a 
result, new migrants arriving in the U.S. during the 1990s and early-twenty first century have 
been less educated, and poorer, and they have come from a much broader range of countries. 
Given that some nations in Latin America pay as much as 50% of GDP in their debt service, the 
immiseration of their populations will continue to produce mass exoduses. This humanitarian 
crisis resulted directly from trade and financial policies designed by U.S. officials who had lim- 
ited views of their long-term consequences. Income inequality within the Americas is now as 
high as it has ever been, making many societies inherently unstable. In this context, with the 
help of business leaders in Mexico and the United States, officials in both countries developed 
new export-processing zones which attracted capital-intensive industries devoted to “just-in-time 
delivery, flexible accumulation, out-sourcing, and continuous flow manufacturing.” In massive 
industrial parks built In Tijuana, Ciudad Juarez, and other parts of Northern Mexico, companies 
were able to “import unfinished inputs into Mexico, assemble them into final goods, and then re- 
export them back to the United States paying tax only on the value added (that is, the relatively 
small cost of labor inputs).”^ 
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Thanks to this Border Industrialization Program, the new maquilas (factories) which 
sprang up throughout the region to produce cheap consumer goods for U S. households paid low 
wages to the tens of thousands of Mexican women, men, and children who were then migrating 
to the border region. The number oi maquiladoras rose from 120 in 1970 to 680 in 1984, with 
the number of employees rising from 20,327 to 184,400 during that same period. According to 
one historian of the region, “In early 1985, maquiladora workers made about $1.03 an hour, a 
sum, according to industry reports, representing a savings of $14,520 a year per employee over 
hiring U.S. workers.”* The expansion of export-led development — which culminated in the 
North American Free Trade Agreement on January 1, 1994 - accelerated the hardships which 
border Mexicans faced, even as it drew more Latin Americans to cities such as Ciudad Juarez 
and Tij uana in search of work. As wars raged in Central American countries to the South, pov- 
erty deepened in Mexico during this era of neoliberal reforms, assuring that “millions of Mexi- 
cans” would experience “joblessness, hardship, neglect, and growing economic marginalization” 
in the years leading up to IRCA’ s passage.’ 


Those hardships — often in U.S. -owned factories in Northern Mexico — prompted grow- 
ing numbers of Mexicans to search for stable employment in the United States during the 1970s 
and 1980s. During an era which also saw many Central Americans uprooted by war heading 
north, residents of the U.S, began to express growing concern about border enforcement. Cold 
War rhetoric about the spread of communism in Latin America bolstered calls for greater na- 
tional security, and new attention to Latin American drug smuggling operations shaped new ef- 
forts to police the U.S.-Mexico boundary line. But increased border vigilance also reflected new 
material hardships in the United States, where many believed that immigrants threatened their 
own economic security. Like their neighbors in Mexico, residents of the United States faced 
many new labor market challenges after 1973. Unemployment rates soared and wages stagnated 
during these years, bringing new pressures to blue-collar workers. Government programs that 
had provided resources and insurance to working-class Americans were cut back considerably. 
“With wages falling and the government actively seeking to slow down (and eventually to re- 
duce) some income grants to poor people,” two analysts have argued, “the negative effect of a 
worsening distribution of family income” was clear by 1979.'" The number of U.S. residents 
who fell below the poverty line soared from 23 million in 1973 to 35 million in 1983, with Afri- 
can American workers suffering disproportionately." By the early-1990s, corporate downsizing, 
the end of the Cold War, and new computer technologies also hurt many more white collar em- 
ployees in the U.S. Southwest. When, from 1990 to 1993, California lost more than 830,000 
jobs, most of them related to the defense sector, economic uncertainty prompted new efforts - 
particularly in the form of Proposition 187 in 1994 — to control unauthorized border crossing and 
limit opportunities for undocumented residents already in the United States. " 


The Immigration Reform and Control Act 

For nearly two decades prior to IRCA’s signing, officials in the United States and Mexico 
had debated the economic and social problems associated with migration within these changing 
hemispheric, regional, and national contexts. Nine years before IRCA was signed into law. 
President Jimmy Carter had proposed to Congress the Alien Adjustment and Employment Act of 
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1977 (S.2252/HR 953 1) in which the White House laid out “a set of actions to help markedly 
reduce the increasing flow of undocumented aliens in this country and to regulate the presence of 
the millions of undocumented aliens already here Carter’s proposal, which became the basis 
for IRCA in 1986, emphasized new border enforcement, sanctions that would target employers 
who hired Illegal workers, a restructured foreign worker (H-2) visa program to import temporary 
agricultural laborers, and an adjustment of legal status (“amnesty”) for undocumented residents 
who had long lived and worked in the United States. In March 1982 Senators Simpson (R-WY) 
and Mazzoli (D-KY) proposed legislation that built on the Carter Plan. While the Senate passed a 
version of that bill in August 1982 and again in May 1983, Hispanic Congressional Representa- 
tives such as Edward Roybal (D-NY), along with members of the Congressional Black Caucus 
and other legislators, blocked its passage in the House. The bill was successfully reintroduced by 
Senators Simpson and Rodino in 1985 in anticipation of midterm elections, and President 
Reagan signed it as the Immigration Reform and Control Act in November 1986. 


IRCA included four major provisions. First, it allocated new resources for enforcement 
along the U S. -Mexico border. Second, it offered amnesty to undocumented residents who had 
lived in the United States since 1982. Third, it created a Special Agricultural Worker Program 
(SAW) which legalized undocumented residents who had worked ninety days in U.S. agricul- 
ture. Finally, it imposed sanctions against employers who “knowingly” hired undocumented 
workers. 


Because control of the U S. -Mexico border was a key policy imperative during the 
Reagan years, IRCA allocated $400 million in 1987 and 1988 to hire additional Border Patrol 
officers.’’' These efforts to “control” the border built upon longstanding attempts to limit Mexi- 
can transborder migration during economic hard times. As historians have recently shown, 
mounted troops had patrolled the U.S.-Mexico line to prevent Chinese migrants from arriving 
during the early-twentieth century; tens of thousands of national guard troops were subsequently 
stationed along the border during the Mexican Revolution of the 1910s; U.S. Bureau of Health 
officials doused hundreds of thousands of Mexican border crossers in kerosene throughout the 
1920s and 1930s in the name of controlling typhus and other communicable diseases; and the 
U.S. Border Patrol, created by Congress in 1924, deported millions of undocumented immigrants 
during the era of “Operation Wetback” in the early-l950s. All the while, historians now recog- 
nize, U.S. immigration agents, together with many elected otTicials, business leaders, and other 
local residents, helped to recruit undocumented Mexican workers into the United States from the 
1920s forward to work in California agriculture, Chicago steel mills, Pennsylvania foundries, 
Mississippi cotton, and other leading industries nationwide. Cycles of repatriation and border 
enforcement overlapped with periodic demands by U.S. employers for ever greater number of 
Mexican immigrant workers throughout the twentieth century.” 


The decade prior to IRCA’s passage had already witnessed many attempts to stop unau- 
thorized border crossings. From 1978 to 1988, the number of Border Patrol officers doubled 
from 2580 to 553 1 as federal agencies responded to new concerns about the Dmg War.’® The 
figure for migrants apprehended had climbed dramatically from some 30,000 in 1964 to 1 .7 mil- 
lion in 1986.” As the enforcement budget of the INS grew by nearly two hundred percent dur- 
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ing the years of the Reagan Administration, the number of Border Patrol helicopters increased 
from two to twenty-two from 1980 to 1988; tiie number of INS fixed-wing airplanes patrolling 
the U S. -Mexican border jumped from 28 to 46; the number of night-vision scopes used to detect 
border crossers increased from 59 to 344; and the INS worked closely with the U S. Army and 
the U S. Air Force to develop other new surveillance equipment. According to one scholar, 
"some 22 Border Patrol stations and four traffic-inspection checkpoints in the border region were 
either constructed, scheduled and fully funded, or at least planned and awaiting action'’ from 
1980 to 1988.‘* 


Efforts to “secure” the U.S. -Mexico border brought consequences in the years prior to 
IRCA’s passage which few U.S. policymakers seemed to anticipate. Calls to build a “Tortilla 
Curtain” in the late-1970s — a high wire fence with metal blades that would discourage climbing 
— brought protests among Mexican residents and among Mexican Americans in the United 
States. Rene Mascareilas, a former mayor of Ciudad Juarez, spoke for many when he declared 
that “I don’t like the idea of fences. We don’t live between East and West Germany. The com- 
munist wall that is there is a slap in the fact to any nation that boasts of being democratic. We 
want greater fluidity and communication between us. We don’t want barriers; we don’t want 
barbed wire fence. We brag we are two neighborly countries, two friendly nations, and that this 
is the longest border in the world where one does not see a single soldier, a single rifle, a single 
bayonet, or a single affronting or discriminatory sign.”*^ Perhaps most important, new efforts to 
enforce the boundary line during the 1970s had already proven themselves unable to stop Latin 
Americans from crossing into the United States without documents Border residents soon cut 
holes in the “Tortilla Curtain” near San Diego and El Paso, and some 2.1 million undocumented 
migrants passed successfully into the United States in 1986 alone. 


Most scholars not surprisingly agree that IRCA’s efforts to bolster border enforcement 
exerted at best a “mild deterrent effect” on undocumented migration after 1986. Political scien- 
tist Rosanna Perotti asserts that “IRCA does not appear to have impeded the flow of undocu- 
mented immigrants to the United States” and sociologist Susan Gonzalez Baker concludes that 
“contemporary evidence suggests that, over the long haul, undocumented immigration persists 
virtually undaunted.”^® But while the 1986 Act did little to deter undocumented migration, it did 
make subsequent unauthorized crossing far more difficult and dangerous for U.S. -bound mi- 
grants. The 1980s and 1990s in fact witnessed startling new human rights violations in the bor- 
der region, and soaring death rates among prospective border crossers, as stricter enforcement of 
the international line changed migration patterns. Mexicans, Central Americans, and others who 
attempted to elude government agents during this period increasingly moved away from tradi- 
tional crossing points around urban Tijuana and Ciudad Juarez into more difficult and remote 
regions - particularly the harsh, desert landscapes which threatened migrants with death by de- 
hydration, exposure, or snake bite. In response to these changes, new smuggling operations 
based in Mexico that promised safe passage into the U.S. became billion dollar industries in the 
years after IRCA, and many of the migrants who paid large sums to coyotes faced abandonment, 
sexual exploitation, and other forms of violence within that informal economy.^' 
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Following IRCA’s logic, new enforcement policies developed during the Clinton Ad- 
ministration after 1992 continued to force prospective migrants into the deserts of Arizona and 
New Mexico, and away from traditional crossing points. They have also bolstered the power of 
traffickers in the border region, and encouraged smugglers and others to respond in newly vio- 
lent ways. Criminal activities have exploded in the border region as a consequence of recent 
border blockades. According to one leading scholar of Mexican migration, “the theory underly- 
ing the strategy was that raising the cost, the physical risk, and the probability of apprehension 
on each entry attempt would eventually discourage the migrant and cause him (or her) to return 
to the location of origin. Better yet, the prospective unauthorized U.S.-bound migrant would be 
deterred from leaving his home community in the first place.” The dangers of border crossing 
increased in the 1990s beyond what the 1980s had seen, with Mexican consuls reporting ap- 
proximately 1700 migrant deaths from 1994 to 2001 During those years, Border Patrol agents 
have complained that Operation Gatekeeper and similar policy initiatives have made policing the 
border a far more deadly and dangerous assignment. 


Circular Miuration and Settlement 

Although the threat of capture by Border Patrol agents, of violence at the hands of smug- 
glers, and of death in the deserts did little to slow migration to the United States after 1986, 
IRCA did challenge Mexican migration in numerous ways, shaping what scholars have recently 
labeled “the great transformation” in recent immigration history. “Rather than slowing down the 
rate of undocumented entry,” they write, “IRCA seems only to have succeeded in transfomiing a 
seasonal flow of temporary workers into a more permanent population of settled legal immi- 
grants.”^’ Reflecting on this transformation of the 1980s and 1990s, another social scientist con- 
curs that, “By making it more costly and difficult to gain entry illegally, the US government has 
strengthened the incentives for permanent settlement in the United States. Thus it is entirely 
possible that the current strategy of border enforcement is keeping more unauthorized migrants 
in the United States than it is keeping out.”’^ 


Prior to IRCA, most Mexicans who had arrived as undocumented workers in the United 
States during the 1970s and 19S0s likely maintained hopes of returning permanently to Mexico. 
These hopes in fact stretched back into the mid- and late-19th century, as Mexican communities 
had sent temporary wage-earners into the United States since the California Gold Rush. Money 
earned in the United States was commonly wired to communities abroad and used to build 
homes, start businesses, or support family members. Those who traveled north from Mexico 
were often men, and many of them returned frequently to Mexico in a pattern of “circular migra- 
tion” through which they remained tied to spouses, children, and other kin. Those patterns of 
back-and-forth movement had been solidified and strengthened by the government-sponsored 
guest worker programs linking the two countries during World War I, and from 1 942-1 964. 
Throughout the twentieth century these transborder connections shaped cultural developments In 
both Mexico and the United States.^’ 


But IRCA helped create new conditions after 1986 under which circular migrants more 
commonly settled pennanently within the United States. Desires to do so took hold as the 
buildup of border surveillance equipment and Border Patrol personnel, combined with the ever 


7 



18 


more dangerous unsanctioned crossings through deserts, in effect “trapped” many Mexicans on 
the U S. side of the border. Moreover, charges of human rights violations by government agents, 
individual U.S. citizens, and Mexican coyotes received new attention among Latin American mi- 
grants and in the international press. At a 1980 Congressional hearing in which Acting INS 
Commissioner David Crosland discussed the discovery of an “organized brutality ring” of Bor- 
der Patrol agents, he announced that “We are not satisfied that this was an isolated incident and 
do not believe that this one case will serve as an adequate deterrent to others whose activities are 
less than professional.”^® “Because migrants are at greatest risk while crossing the border,” 
three leading scholars made clear in 1999, “a buildup of enforcement resources there perversely 
creates strong incentives for undocumented migrants to stay put. Rather than returning home to 
face another risky crossing later on, migrants rationally chose to hang onto their jobs and settle 
into the expatriate Mexican community. 


Amnesty 

New processes of Mexican settlement during the 1980s that changed earlier patterns of 
circular migration of course also resulted from IRCA’s legalization (or amnesty) provisions. In 
1986, many experts estimated, roughly s.5 million undocumented Latin Americans lived in the 
United States. (Press reports in the mid-1970s had in fact speculated with alarm that the number 
might have climbed past ten million ) By 1990, some 1.7 million immigrants of many national 
backgrounds had taken on a new status as LAWs (Legally Authorized Workers) by demonstrat- 
ing that they had lived in the United States continuously since 1 982. By that same year, 1 .3 mil- 
lion other immigrants had legalized under the SAW (Special Agricultural Workers) provisions of 
the 1986 Act. Both numbers, and in particular the number of SAW applicants, exceeded demog- 
raphers’ earlier predictions. Of the roughly 3 million immigrants who filed successfully for am- 
nesty in the three years following IRCA’s implementation, 2,3 million were Mexicans. Most 
lived in urban areas - including 800,000 in Los Angeles County, and at least 100,000 in the met- 
ropolitan areas of Anaheim, Chicago, Houston, New York, Riverside and San Diego — although 
rural California and rural T exas each saw roughly 1 50,000 successful applicants.^* 


Many undocumented immigrants who received amnesty in the late-1980s subsequently 
worked to bring their families to the United States. But in part because most were not able to 
bring spouses and children through formal, legal routes, undocumented migration increased dra- 
matically by the early-1990s. Family members in Mexico of newly-legalized U.S. residents 
risked the dangerous international border to join kin in the United States. These new migrants 
were more often women, and they were more often young. In the aftermath of IRCA, many fami- 
lies struggled to reunite their children and teenagers still living in Mexico with parents and 
grandparents who had moved to the United States in search of work during the 1970s and 
1980s.” 


Such efforts at family reunification during the late-1980s and throughout the 1990s not 
only testified to the love that connected migrants to family members still resident in home coun- 
tries, they also carried with them certain logics of regional history. In the nineteenth century, 
Mexican families living on either side of the Rio Grande River had crossed back and forth regu- 
larly between Mexico and the United States to attend church, social gatherings, weddings, and 
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funerals. Throughout the twentieth century. Mends and family members sought kin who already 
resided in distant places — New York, South Dakota, Minnesota, Iowa, Georgia, North Carolina - 
- where they had found work and established prior residency. That “chain migration” had 
formed the basis for emerging Mexican and other Latino neighborhoods throughout the United 
States by the 1960s and 1970s, and it had bolstered many regional economies in the United 
States for decades. Letters, telegrams, postcards, telephone calls, and other forms of communi- 
cation had allowed Mexicans in those places to remain active in the lives of friends and family 
members who remained in their home country. By the 1970s and 1980s, many female migrants 
were becoming “transnational mothers” — continuing at a distance to care for their own children 
who remained with grandparents or aunts in Mexico, even as they served as domestic workers or 
nannies in U.S. households in growing numbers.^” 


Efforts to settle permanently in the United States after 1986 also continued other long- 
term trends among Mexican immigrants. Those who pursued amnesty joined a growing and di- 
verse U.S. Latino population that had long expressed commitments to U.S. citizenship, and that 
already included a significant middle and upper class. The Congressional Representatives who 
supported the legalization of undocumented residents no doubt understood that Mexican Ameri- 
cans - both those born in the United States and those naturalized in the twentieth century — had 
tong proven their commitment to Americanizing in the United States, and to enriching U.S. soci- 
ety by their presence. Many Latinos had fought in the U.S. Armed Forces throughout the twenti- 
eth century - including more than 500,000 in World War II — and Latino military personnel who 
were U.S. citizens commonly claimed immigrant parents, and often immigrant siblings. In the 
aftermath of World War II, many politicians in the late-twentieth century understood. Latino po- 
litical movements in favor of active civic participation became far more vibrant. New genera- 
tions of activists - some of them veterans, many of them not — pushed new immigrants during 
the 1950s and 1960s to apply for full membership in the United States. These efforts shaped 
numerous organizing campaigns in states like New York, Arizona, Texas, New Mexico, Califor- 
nia, and Illinois during the postwar period that forced local registrars to enroll Latino voters, that 
demanded citizenship exams in Spanish as required by law, and that enabled residents to become 
first-class members of U.S. society. ’’ 


Work 

Postwar civil rights efforts which aimed at full U.S. citizenship shaped Mexican Ameri- 
can voters by the 1960s and 1970s, and they helped launch a number of prominent Mexican 
Americans into elected national and state positions by the early-1980s, some of whom proved 
critical to IRCA and its aftermath. The ten members of the Congressional Hispanic Caucus who 
held House seats from 1980 to 1988 revealed varying opinions on Mexican immigration and 
other topics, but most pushed hard for liberal amnesty provisions that would assist undocu- 
mented residents as workers, and most opposed the employer sanction provisions of those bills 
as potentially discriminatory in American workplaces. In doing so, they joined allies in the Con- 
gressional Black Caucus and other Representatives to critique IRCA’s potentially negative ef- 
fects on working people throughout the United States. 
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These Congressional representatives and others understood that the 1986 Act was as 
much a labor bill as an immigration reform. The Immigration Reform and Control Act passed in 
an era that saw many apparent attacks on collective bargaining rights, and growing concerns 
among labor leaders that the National Labor Relations Board and other federal labor protections 
had been turned against them. Scholars have recently noted that IRCA “included two tools to 
combat national origin and citizenship discrimination against the foreign bom. First, IRCA re- 
quired employers to verify every worker’s employment eligibility, limiting the possibility that 
employers would ask only foreign-looking or foreign-sounding applicants for documents. Sec- 
ond, IRCA created within the Justice Department an Office of Special Counsel for Immigration- 
Related Unfair Employment Practices (OSC) to investigate charges of national origin and citi- 
zenship status discrimination.” Employer sanctions were, along with border enforcement, the 
critical “control” features of the Immigration Reform and Control Act, and the policymakers who 
supported this provision stressed that IRCA would protect U.S. jobs for U.S. legal residents 
while deterring further undocumented labor migration from Mexico.’^ 


Critics of the Simpson-Rodino, Simpson-Mazzoli, and IRCA bills countered that em- 
ployer sanctions would in fact do little to deter migration, that they would fail to protect local 
jobs for U.S. citizens, and that they would instead prove discriminatory to many U.S. workers, 
particularly those perceived to be “foreigners.” When Representative Peter Rodino had first in- 
troduced employer sanction legislation in the early-1970s, Edward I. Koch (D-NY) rose on the 
House floor to spealc out against the bill: “1 am thinking of my 78-year old father who is work- 
ing in a department store in midtown Manhattan at this moment,” he told his colleagues. “He 
came here when he was 14 years old. He is a citizen. He still retains his accent from the old 
country. 1 would not want him singled out from the other employees in his department, most of 
them probably American bom, and asked to sign a special form. He and others like him should 
not be made to feel they are second class citizens.”*’ By the early-l 980s, Los Angeles Democ- 
ratic Mexican American Congressman Henry Roybal, who had founded the Hispanic Congress, 
helped lead the Congressional opposition, while New Mexico’s newly-elected Representative 
Bill Richardson more optimistically pushed for anti-discriminatory safeguards that would pro- 
vide some protection to Latino workers. Groups such as the American Friends Service Commit- 
tee (AFSC), the National Council of Churches, and the American Jewish Committee also went 
on record opposing employer sanctions out of concern for workplace rights. Members of the 
Reagan Administration expressed private concerns prior to the passage of IRCA that employer 
sanctions would lead to discrimination against “foreign-looking or -sounding Americans.”^’' 


As those groups predicted, IRCA indeed brought many negative consequences for work- 
ers in the United States — both documented and undocumented, both immigrant and native-born. 
Discrimination in employment proved a serious problem in the early years of the Act’s imple- 
mentation. Despite the threat of harsh penalties against employers, and new money allocated to 
the U.S. Department of Labor to expand workplace inspections, the Government Accounting Of- 
fice (GAO) reported in 1 990 that 1 9% of employers interviewed had admitted to engaging in 
some form of discriminatory treatment on the basis of national origin or citizenship since 1986.^^ 
New criminal activities also developed in response to IRCA, as undocumented immigrants seek- 
ing work who did not qualify for amnesty created a booming market for fake identity cards. In 
September 1991, agents of the Immigration and Naturalization Service broke a Los Angeles 
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counterfeiting ring that may have supplied fake documents to one million residents?’’ Concern 
about document fraud inevitably led to new calls in the late- 1980s and early- 1990s for a national 
ID system — calls which even the administration of Ronald Reagan had worried in advance 
would imperil civil liberties.” 


As evidence of workplace discrimination against Latinos and other non-white workers 
mounted after 1 986, Congressional Representatives such as Edward Roybal, Edward Kennedy 
(D-MA), and Orrin Hatch (R-UT) joined community groups in calling for a repeal of IRCA’s 
employer sanctions provisions. While those Congressional critics understandably focused on the 
ways in which IRCA had shaped new patterns of discriminatory hiring in agriculture, construc- 
tion, and other industries, subsequent historical and social scientific research has shown addi- 
tional ways in which IRCA’s employer sanctions provisions in fact changed the work experience 
for many U.S. residents after 1986. 


Above all, IRCA’s threat of employer sanctions led many industries - particularly agri- 
culture, textiles, and construction — to create new subcontracting arrangements by which em- 
ployers took less direct responsibility for hiring. “Under subcontracting arrangements,” a re- 
searcher explains, “a U.S. citizen or resident alien contractually agrees to provide an employer 
with a specific number of workers for a certain period to undertake a defined task at a fixed rate 
of pay per worker. Neither the subcontractor nor the workers are technically employees of the 
firm or person entering the contract, so the employer avoids IRCA’s burdensome paperwork re- 
quirements and escapes liability under the law.” As employers sidestepped IRCA regulations in 
this way, both immigrant and native-born workers in sectors dominated by immigrants experi- 
enced declines in real wages after 1986. Subcontractors received a portion of each payroll, and 
employees in turn saw their paychecks shrink after 1986. Subcontracting arrangements became 
more common for many workers - including the U.S.-born - throughout the U.S. economy fol- 
lowing the passage of IRCA, a development which “contributed to the creation of an under- 
ground labor market that has put new downward pressure on the wages of Mexican immigrants 
and the native-born Americans who compete with them.”^* 


Future historians may see only one fundamental labor benefit emerging from IRCA. 
While employer sanctions had no detectable effect on deterring subsequent undocumented mi- 
gration from Latin America, and while IRCA provisions created new difficulties for many 
American workers and made border crossing far more deadly, the Act’s conferral of amnesty did 
improve working conditions for some. Those who established their legal residency at times felt 
emboldened to lobby on their own behalf with employers and other groups in the U.S. without 
fear of deportation. Bringing undocumented immigrants “out of the shadows,” to use a phrase 
now common in the twenty-first century, enabled them to bargain more freely with their employ- 
ers without fear of deportation. According to one researcher, “IRCA-legalized aliens evinced 
changes in awareness regarding their rights in the workplace. An immigration program director 
in San Jose noted that legalized aliens were making inquiries about union jobs. .. As one respon- 
dent noted, ‘They’re no longer looking over their shoulders for the INS van.’”^^ 
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Summary and Conclusions 

The preceding discussion of the history of ETCA, of Mexican immigration before and af- 
ter its passage, and of the effects of that Act on border safety and U.S. working conditions sug- 
gests the following conclusions: 


■ First, policymakers and others who discuss immigration reform in the twenty-first 
century must carefully consider the long and institutionalized history of back-and- 
forth migration between the United States and Mexico since the mid-nineteenth 
century. 


■ Second, policymakers who stress the fundamental importance of border enforce- 
ment must reckon with the fact that past enforcement policies have rarely, if ever, 
stopped undocumented migration. In fact, military rhetoric about controlling the 
international boundary line has far more often substituted for real discussion of 
the causes and consequences of immigration, and it has allowed policymakers to 
escape a difficult reckoning with the labor exploitation and new social conflicts 
that have emerged since the 1 980s. 


■ Third, elected officials must consider the effects of employer sanctions and other 
immigration policies on the broader American workforce, not just on immigrant 
workers. Efforts to limit undocumented immigrants’ access to U.S. jobs through 
employer sanctions in the past contributed to the downward trend in U.S. earnings 
during the 1980s and 1990s. Employer sanctions also led to new subcontracting 
arrangements between employers and employees in many sectors, arrangements 
that deteriorated both wages and working conditions for immigrants and the U.S. 
bom. 


■ Fourth, policymakers who draft immigration policies must be concerned about 
human rights at the U.S. -Mexico border, above all for the sake of migrants and 
other residents of that region, but also out of concern for the reputation of the 
United States in the world. 


■ Fifth, elected officials who consider new approaches to immigration must actively 
recall past immigrants’ positive contributions to the United States - particularly 
the contributions which Latino immigrants and their children have made to the na- 
tional and international economy, to the Anned Forces, to schools and universi- 
ties, and to the arts. Latino immigrants, like other immigrant groups in the past 
and present, have contributed in many fundamental ways to this nation as first- 
class citizens for more than a hundred years. 


In considering these points, I suggest, the history of Latin American migration to the 
United States makes clear that problems related to international migration require international 
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approaches that go far beyond military solutions. Policymakers must wrestle hard with the fact 
that both circular migration and permanent settlement have long connected our two neighboring 
countries; that Mexico and the United States share deep histories of back-and-forth movement, 
and of economic development, dating to the nineteenth century; that labor conditions in the 
United States have often depended upon protecting the rights of immigrant workers; and that 
immigrants from Latin America have set down permanent roots in the U S. for more than a cen- 
tury in order to contribute to American society. Above all, perhaps, policymakers in the United 
States need now to engage in meaningful hemispheric dialogue about the causes and conse- 
quences of regional migrations in the recent past. 


With this history in mind, it seems abundantly clear that enforcement-only approaches to 
migration in the twenty-first century will fail to stop Latin Americans from moving into the 
United States; they will instead run the risk of creating new and more horrifying human rights 
tragedies in the U.S. -Mexico border region. This history also teaches us that, just as past U.S. 
immigration policies such as IRCA transformed the nature of work in the United States, policy- 
makers must now take great care in anticipating how immigration reforms will transform jobs, 
workplaces, and economies throughout the hemisphere. As in the past, failure to do so will 
likely deteriorate conditions for large numbers of workers on both sides of the U.S. -Mexico bor- 
der, and they may prove disastrous to both immigrant and U.S. -born employees in the United 
States. 


On this final point let me warn this subcommittee about the consistent - overwhelmingly 
consistent - failures of past guest worker programs in the United States and most other countries 
of the world to protect workers’ rights. If we are in fact committed to finding present-day les- 
sons in the past, we must pay attention to this: The last large-scale guest worker program signed 
between the U.S. and Mexico between 1942 and 1964 was deeply flawed. Many of the 
“braceros” who arrived under that international agreement experienced tremendous hardships 
and became known by the years of the John F. Kennedy administration as “the slaves we rent.” 
Churches, citizens groups, labor organizations, and politicians from both political parties came 
then to understand that guest workers had driven down wages for domestic workers in the United 
States, and that they had lived with low wages and deteriorating working conditions of their own 
that could not be tolerated within American society. 


With this history in mind, 1 remain convinced that any future guest worker program 
signed with Mexico must allow migrants to join organizations in the United States without risk 
of penalty; it must allow migrants to leave employers who do not comply with the terms of the 
program without great difficulty, and it must require both close governmental and non- 
governmental monitoring of working conditions - by private organizations, unions, churches, 
and other groups - to investigate the operations of the program. Finally, because North Amer- 
ica’s last large-scale contract labor program led to massive layoffs of U.S. domestic workers and 
a documented decline in the fortunes of the native-born, new efforts to import temporary guest 
workers must be informed by past abuses, and they must be committed to workers’ rights and 
high labor standards in the United States and Mexico. 
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Thank you for the opportunity to speak before this subcommittee. 
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Ms. Lofgren. Mr. Chishti. 

TESTIMONY OF MUZAEFAR CHISHTI, DIRECTOR, MIGRATION 

POLICY INSTITUTE’S OFFICE, NEW YORK UNIVERSITY 

SCHOOL OF LAW 

Mr. Chishti. Thank you very much, Madam Chair and distin- 
guished Members of the Subcommittee. I am so glad to be back at 
the Subcommittee. 

My name is Muzaffar Chishti. I am a lawyer. I direct the Migra- 
tion Policy Institute’s office at NYU Law School. Before that, I ran 
the Immigration Project of UNITE, and in 1986 I helped implement 
the illegalization program of this union. So I bring that perspective 
as I discuss the shortfalls of IRCA, and I will make my comments 
in three groups, very quickly. 

The first is one good failure about IRCA in terms of predicting 
future labor needs of the country. Ultimately, I think the big fail- 
ure of IRCA was it was a narrow piece of legislation, focused exclu- 
sively, almost exclusively, on the issue of undocumented immigra- 
tion. 

The backdrop of this is that IRCA’s informative background came 
from the Select Commission on Immigration and Refugee Policy. It 
showed the demographic picture of the 1980’s. By the time the Ju- 
diciary Committee here was looking at the needs of the labor mar- 
ket, it was based on the assumption of 1981. It was actually in 
1987 that we had a major study by the Department of Labor called 
the Workforce 2000 Report which started establishing the long- 
term demographic needs of the labor market trends across the 
country. So, in 1986, we were actually looking at assumptions that 
were 5 years old about the needs of the labor market. 

What everyone failed to look at was at how we are going to be 
increasingly dependent on the immigrant labor force in our labor 
market, especially in the low-wage sector of the labor market. And 
today the evidence is compelling. If you look at the growth of the 
labor market between 2000 and 2005, about 60 percent of that is 
due to new immigrants. 

What is more important is to look at the aging of our society and, 
also, the educational levels of our society. We have fewer and fewer 
workers available to fill the jobs that are going to be generated in 
our economy. 

We all know baby boomers are retiring in big numbers in 2012. 
The Bureau of Labor Statistics has stated that we will have about 
56 million jobs created in this country by 2014. About more than 
half of them require less than a high school diploma. So who is 
going to fill the jobs? Obviously, immigrants. But we don’t have 
any legal channels for them to come. In fact, after IRCA, we have 
actually reduced the legal channels for immigrants to come to fill 
these jobs. There are only about 5,000 visas available to fill these 
jobs in the low-wage sector of the economy. 

So the laws of supply and demand are actually working very 
well, except that illegal channels are being used to fill that demand 
instead of legal channels. We obviously need to have a new channel 
for illegal workers to come. And, as I propose in my testimony, we 
have a program which is of a different form, a temporary and per- 
manent worker program for people who would come to work for 
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employers but they would have mobility to move between employ- 
ers. Both U.S. workers and immigrant workers would have protec- 
tions. People would have the ability to go back to their counties if 
they choose to or they have the right to remain in our society. 

Let me just quickly do the lessons of sanctions. There is a huge 
legacy here. Sanctions had a compelling dual promise. They were 
going to reduce illegal immigration and help change and improve 
the wages and working conditions of U.S. workers. Neither hap- 
pened. 

We heard today how illegal immigration has grown, and we also 
know that employers will circumvent the letter of the law by put- 
ting people off the books, by using independent contractors, by 
using employment agencies and by a huge use of fraudulent docu- 
ments. 

We also know by various studies since 1986 that IRCA has led 
to significant discrimination in the work place, and it has been 
used systematically by many employers to circumvent the labor 
laws and employment laws of our country. I think evidence of that 
has been compelling since the 1980’s. 

Now we all know the verification system now that has been in 
practice since 1997 called the Basic Pilot. It is a small program, but 
evaluation of it by independent evaluators show that it is fraught 
with problems, both with respect to accuracy of the data in the 
database of the Social Security Administration and the DHS; and 
that it has been abused by employers in a variety of ways, from 
looking at accessing the records before people actually are hired 
and other forms of abuse, which I have highlighted in my testi- 
mony. 

We obviously need an expanded verification program because we 
need new ideas to control the level of immigration; but we have to 
do it in a very thoughtful and gradual way. 

Today, there are about 15,000 employers in the Basic Pilot sys- 
tem. If we want to make it universal and mandatory, we are look- 
ing at 8 million employers and 144 million workers; and 50 million 
hiring decisions made every year. To scale it up to the level that, 
obviously, is a huge, massive amount of commitment; and I think 
we should do it in a very systematic time line, where we first sort 
out data inaccuracies and look at the validation in terms of the 
abuses of the Basic Pilot. 

Let me just go, lastly, to the legalization program, of which I 
know a little biL It was actually one of the most successful compo- 
nents of IRCA. A large number of people did get legalized, but it 
had some important lessons for us to teach, and I will just quickly 
outline two or three of them. 

This legalization program should be as inclusive as possible and 
should invite as little fraud as possible. Which means if you have 
various tiers of people who qualify, it only increases the tendency 
of people to get into a better tier and use the fraudulent documents 
to do that. 

And, second, the regulations that are going to be implemented 
should be extremely unambiguous and clear. Regarding those fees, 
litigation would result often to immigration in America; and they 
should be avoided. Family members of people who get legalized 
should be included. Otherwise, we split families. And I think there 
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is a huge role here for the private sector. The private sector played 
a very critical role in 1986 in hoth the outreach to the communities, 
and it actually helped the INS. 

Lastly, the States where people are going to he immigrated 
should he compensated for their costs. 

Thank you. 

Ms. Lofgren. Thank you very much. 

[The prepared statement of Mr. Chishti follows:] 



33 


Prepahed Statement of Muzaffar A. Chishti 


EH mm 

MIGRATION POLICY | INSTITUTE 


Testimony of 
Muzaffar A. Chishti 

Director, Migration Poliey Institute’s office at 
New York University School of Law 

Oversight Hearing on the 

Shortfalls of the 1986 Immigration Reform Legislation 


Before the 

Subcommittee on Immigration, Citizenship, Refugees, Border Security, and 
International Law 
Committee on the Judiciary 
U.S. House of Representatives 
Washington, D.C. 

April 19, 2007 


MIX) I6th Street, NW Suite 300 Washinron, DC 20036-2257 Y»ww.itlieratlonpg>llcy.org 202 266 IMS 202 266 l?00 fax 



34 


Madam Chainvoman and Distinguished Members of the Subcommittee: 

My name is Muzaffar Chishti, and I am Director of the Migration Policy Institute’ s office at New 
Y ork University School of Law. Thank you for inviting me to testify before your committee on 
the “shortfalls of the 1986 immigration reform legislation.” 

Introduction 

As Congress tries to grapple with today’s immigration policy challenges, the lessons learned 
from the Immigration Reform and Control Act of 1986 (IRCA)' provide an extremely useful 
backdrop. 

IRCA was an important milestone in our nation’s immigration law and policy. It was the first 
major attempt by Congress to address the problems of unauthorized migration. Its passage was 
several years in the making. The recommendations of a high-profile congress! onally appointed 
Select Commission on Immigration and Refugee Policy (SCIRP) provided the broad parameters 
for the legislation. Though various versions of IRCA were passed by the Senate in 1982, 1983, 
and 1985, legislation materialized only in 1986. Even in 1986, the legislation only won final 
approval in the closing days of the congressional session. 

IRCA was clearly a product of a number of political compromises, which diluted its 
effectiveness. Thus, though IRCA deserves its rightful place as a historic piece of legislation, it 
suffered from a number of drawbacks in its design and implementation. Many of those shortfalls 
have contributed to the present dilemma in our immigration policy. 

IRCA sought to counter illegal immigration through a "three-legged stool” of increased border 
security, sanctions for employers who hired unauthorized workers, and a legalization program 
for unauthorized immigrants living in the country for certain number of years. The program 
aimed to “wipe the slate clean” on the illegal immigration problem. However, 21 years after the 
law’s passage, the population of unauthorized immigrants in the United States has grown three- 
fold from an estimated 4 million in 1 986 to an estimated 1 2 million today. The country has 
poured ever-increasing dollars into border enforcement, but roughly 400,000 unauthorized 
immigrants cross our border undetected each year. And evidence suggests that many employers 
continue to hire unauthorized immigrants either unknowingly, or willfully, with impunity. 

In this testimony, I will focus on three areas related to the design and implementation of IRCA. 

In the first part, I will highlight the failure of the law to provide for the future economic and 
labor market needs of the country. In the second part, I will examine the critical drawbacks of the 
employer sanctions component of the law. And in the third part, I will outline the lessons — both 
positive and negative — that can be drawn from the legalization program of the law. 


* Tminigration Reform and Control Act of 1986, Pub. L. No. 99-639, 100 Stat. 3359 (TRCA). 
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I. IRCA’s Failure to Provide for Future Labor Needs 

The major failure of IRCA, ultimately, was its narrow focus. By dealing almost exclusively with 
issues related to unauthorized immigration, it failed to anticipate or make provisions for the 
continuing demand for workers in the United States, especially in the low-skill labor market. 
Without a plan for managing the labor market needs, and the supply of foreign workers to till 
those needs, the “three-legged” solution to illegal migration collapsed under the weight of 
economic and demographic forces. 

Low -Skill Immigmnis in Strong Demand, and Supply 

According to the best available estimates, the unauthorized immigrant population dropped to 2,5 
million by 1 989 following the IRCA legalization, but then grew by an average of 360,000 a year 
until 1 996, and by roughly over 500,000 a year since then.^ Illegal immigration was and is 
primarily a response to laws of supply and demand — workers filling workforce openings — 
that have proven more powerful than immigration enforcement. Two-thirds of today’s total 
unauthorized population is working, accounting for slightly less than five percent of the labor 
force nationwide. Almost three out of five unauthorized women and 94 percent of unauthorized 
men are in the labor force.^ The unauthorized population is overrepresented in a growing number 
of occupations. Unauthorized workers make up 24 percent of workers in farming occupations, 17 
percent in cleaning services, 14 percent in construction, and 12 percent in food preparation."* 

The country has depended heavily on immigrant workers, both legal and illegal, for labor force 
growth in recent decades. About 50 percent of the growth in the U.S. labor force between 1990 
and 2000 was due to new immigrants, a share that increased to 60 percent between 2000 and 
2004.^ The United States has also depended on immigrant workers to maintain a balance of skill 
levels in the workforce. As the educational level of native-born workers has steadily increased, 
this has left fewer native-born workers available for low-skilled jobs,*’ While about one-quarter 
of the foreign born in the United States have a bachelor’s degree or more, one-third have not 
completed high school, and have thus become a vital labor pool for the hundreds of thousands of 
essential jobs that require relatively few skills,^ 

The country’s dependence on foreign labor over the past few decades will be eclipsed by the 
importance of foreign labor in our country’s future. A large increase in native-born 25- to 54- 
year-old workers, particularly women and baby boomers, came into the workforce during the last 
35 years. This age group accounted for the majority of labor force growth between 1980 and 


" Jeffrey S. Passel. “The Size aiid Cliaracteristics of the Unauthorized Migrant Population in the U.S.” (Wasliington, 
D.C.: Pew Hispanic Center. 2006). 

■ Tbid. 

Wliile imautliorized workers make up only less than 5 percent of the total U.S. workforce, they make up a 
significanll) greater sliarc of the workforce in a growing number of occupations. Ibid. 

' Andrew Sum, et al., ‘'New' Foreign Immigrants and the Labor Market in the U.S.” (Boston. MA: Center for Labor 
Market Studies. Northeastern Universitj-, Januar>- 2005). 

^ DfU id Ellw'ood. “How* We Got Here,” in Grow Faster Together. Or Cirow Siowly :Apart (Washington, D.C.: The 
Aspen Institute Domestic Strategy’ Group, 2002). 

B. Lindsay Low ell, Juha Gelatt. and Jeanne Batalova, " Immig rants and Labor Force Trends: The Future. Past, and 
Present” Task Force Insight No. 17 (Washington, D.C.: Migration Policy Institute. July 2006). 
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2000. However, the baby boom generation is now aging into retirement. By 2020, all 78 million 
baby boomers will be above the age of 55, and the oldest baby boomers will be 74. The number 
of new native-born workers entering the workforce may be high enough to maintain the size of 
the U.S. labor force, but with so many baby boomers retiring, they will not be able to contribute 
to the growth of the labor force. Any increase in the labor force over the next 1 5 or so years will 
come from only two sources — baby boomers working into traditional retirement years and 
immigrants.* 

Between 2004 and 2014, about 54.7 million jobs will open up. due either to new jobs being 
created or to workers retiring or leaving the labor force. ® Of these jobs, over half (58.6 percent) 
will require only a high school degree or perhaps some vocational training or college.** Given 
that the trend of rising educational attainment among native-born workers is likely only to 
accelerate, the country will increasingly rely on immigrant workers to fill the low-skill j obs of 
the future, hnmigrants are already overrepresented in many of the, mainly low-skill, occupations 
projected to create the most new jobs by 2014.“ And, immigrants are employed at high rates in 
jobs, such as home-care aides and medical support workers, which will be important in serving 
tomorrow’s aging population.*'* 

Not only labor market trends, but also demographic trends suggest a strong need for immigrant 
labor in coming years. The aging of the baby boom generation will greatly shift the age profile of 
the population in the United States. By 2030, a full 31 percent of the U.S. population will be age 
55 or older. The aging population will raise the elderly dependency ratio — the number of retired 
dependents relative to economically active workers — leaving a greater number of elderly to be 
supported by each worker. Immigration alone cannot forestall looming strains on social 
assistance programs for the elderly, as it would take millions of young immigrants over a long 
period to change the age structure of the population. However, infusions of young, tax-paying 
immigrants are an important part of addressing the shortfalls that lie ahead in terms of numbers 
of high- and low-skilled workers and in social insurance programs.** 

Lack of Legal Channels for Low -Skill Workers 

While the need for low-skill immigrant workers has become increasingly evident, legal channels 
for their entiy are almost nonexistent. The current employment-based immigration selection 
system makes 5,000 permanent visas available each year for low-skill workers.*'* The temporary 


Ellwood, “How Wc Got Hero” (see n. 6). 

* Daniel E. Hcekcr. “OecupaLioail Emplovnienl Proicctions to 2014.'’ Monthly Ixtbor Review 128, No. I I 
(November 2005); 70-101. 

Ibid. 

The 15 occupations forecast to create tire largest number of new jobs between 2004 and 2014 inelude 10 requiring 
only short- or rnoderale-terai on-the-job training, suggesting low-skilled hmnigranl could contribute to meeting the 
demand for these types of Jobs. According to 2000 Census data, immigrants were already overrepresented in five of 
tlrese occupations. Daniel E. Hecker. “Occupalioiral Employment Projections to 2014” (see n. 9); Lowell, Gelatt, and 
Batalova, “limnigrants and Labor Force Trends” (see u. 7). 

“ Ibid. 

' ^ Richard Jacksorr “The Global Retirement Crisis” (Washington. D.C.; Center for Strategic and International 
Studies, April 2002). 

Altliough tire Irrrmigration and Nationality' Act (INA) provides 10,000 visas for low-skilled workers, this number 
Iras been temporarily reduced to 5.000 to rrralce visas available under the Nicaraguan and Central Arrrerican Relief 
Act of 1 997 (NACARA). The reduction will last as long as is necessary' to offset adjustments under the NACARA 
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workers programs in the current law (like the H-2A and H-2B programs) are designed for 
seasonal or short-term jobs, not for more permanent jobs. 

With very few options for entering legally through employment-based visa categories, intending 
immigrants could try to enter through the family-based categories. But to be eligible for the 
family-based visas, they need to have a sponsoring relative. Even if they do have a qualified 
sponsoring relative, the wait lists for many of these categories are prohibitively long. For 
example, U.S. citizens trying to sponsor unmarried adult children from abroad have to wait about 
six years for a visa to free up, while those sponsoring unmarried adult children from Mexico and 
Philippines have to wait over 1 5 years. Spouses and minor children of lawful permanent 
residents have to wait over five years. For U.S. citizens sponsoring siblings from the Philippines, 
the wait extends to 22 years.'' 

Thus, in the absence of legal channels, immigrants entering our labor market have come to rely 
on illegal channels. 

Managing Future Flows through New J.egal Channels 

To accommodate the labor needs of our economy and to manage the future flow of workers from 
abroad, a new category of visas should be created. Many proposals for future flows of 
immigrants have been offered in the current immigration debate. The one I propose is to create a 
provisional worker category for jobs that are not seasonal or temporary. Creating a provisional 
worker category is part of a set of recommendations made recently by the Independent Task 
Force on Immigration and America’s Future, convened by the Migration Policy Institute.'® 

The provisional worker category would bridge the false divide that now exists between certain 
fonns of temporary and permanent immigration, and create an integrated system that organizes 
immigration around the ways immigrant flows and labor markets work in practice. The 
provisional visa category would be carefully structured to assure that it does not inherit the 
mistakes of the Bracero-type work programs of the past. The Bracero-type programs have a 
troubling legacy of abuse and exploitation. Such programs tie workers to their sponsoring 
employers, circumscribe the labor rights of foreign workers, and, in turn, undermine the interests 
of U.S. workers. Such programs also explicitly foreclose the integration of workers in the host 
society. The experience of those programs should not be repeated. 

Provisional visas would allow workers of all skill levels to enter the country for up to two 
periods of three years each. Workers would be sponsored by employers, but workers would have 
the freedom to change employers after an initial period of employment in the United States. 
Provisional workers would have the same labor protections as similarly employed U.S. workers. 


program. U.S. Dcparlmciil of Stale, "VisaBiillctinrorJuly 2006,” 
http://travel. state. gov/visa/fr\'i/bulletin/bul letin_2943.html. 

'’U.S. Department of State, "Visa Bulletin for Mar- 2007,” 
http://travel. state. gov/visa/fr\'i/bulletin/bul letin_3219.html. 

Doris Meissner, Debonair W. Meyers, Demetiios G. Papademetriou, and Micliael Fix, America 's Future: A New 
Chapter. Report of tire Independent Task Force on Immigration and America's Future (Washington, D.C.; Migration 
Policy' Tnstimte, September 2006, 
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including the right to bring action against employers in court. Provisional workers would be able 
to bring their family members with them. 

Provisional visas would allow employers and workers the flexibility to exercise choices before 
committing to permanent immigration. Workers would have the flexibility of working for a 
period before returning home, if they choose, or of adjusting to permanent resident status. 
Permanent residence would be contingent on proof of employment opportunity in an occupation 
relevant to their education and training, ability to speak English, and passage of security and 
background checks. 

Employers of most provisional workers would be required to participate in a highly regulated 
labor attestation process or become pre-certified sponsors of provisional workers. The initial 
penalty for noncompliance with attestation or pre-certification requirements would be to forfeit 
the ability to hire foreign workers for a designated time period. Employers would pay significant 
fees, and the revenue generated from them would be used to meet a wide range of immigration 
capacity-building needs. 

The number of provisional visas would initially be set to approximate current flows of such 
workers who enter both legally and illegally. The numbers would then be adjusted according to 
recommendations made by a Standing Commission on Immigration and Labor Markets. This 
Standing Commission would be responsible for making recommendations to Congress every two 
years for adjusting immigration levels, based on analyses of labor market needs, unemployment 
patterns, and changing economic and demographic trends. 

II. The Shortfalls of the Employer Sanctions Provisions of IRCA 

Experience wilh Employer Sanctions 

IRCA was the first legislation ever to sanction employers for hiring unauthorized immigrants. 
The “employer sanctions” provisions were a critical element of the long-debated IRCA 
legislation. They came wilh the compelling dual promise that they would reduce illegal 
immigration and improve the wages and labor standards of U S. workers. Twenty years of 
experience with employer sanctions, however, suggest that the promise has not been met. Thus 
there is good reason to be skeptical about their effectiveness. 

As mentioned earlier, illegal immigration has grown almost three-fold since 1986. It has grown 
dramatically in the last ten years, with over half a million immigrants added to the unauthorized 
population every year. Furthermore, wages and working conditions in the low-wage sector of the 
labor market have shown no signs of improvement. In 2004 for example, 7. 8 million of U. S . 
workers were classified as “working poor,” i.e., earning below the federal poverty level.'’ 
Government studies have found that 100 percent of poultry industry employers, 60 percent of 
nursing homes, and between 26 to 65 percent of employers in the garment industry (depending 


U.S. Bureau of Labor Statistics. A Profile of the Working Poor (May 2004) 
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on the geographical location) were in violation of basic minimum wage and overtime 
protections.** 

Not only have employer sanctions failed to fulfill their promise of reducing illegal immigration 
and improving wages and working conditions, they have also raised some important collateral 
concerns. Foremost among these concerns is discrimination in the workplace. The 
congress! onally mandated study by the General Accounting Office (GAO) concluded that 
employer sanctions have resulted in discrimination against “foreign appearing” or “foreign 
sounding” workers.*** Concerned about possible penalties, some employers have used national 
origin and ethnic background as a proxy for unlawful status. Some have implemented “citizens- 
only” hiring policies. The GAO report found that the “widespread” pattern of discrimination was 
attributable “solely” to IRCA.**” This was a strong claim to make, but one for which the GAO 
found substantial evidence: Nineteen percent of U.S. employers began national origin or 
citizenship discrimination as a result of the law, with higher numbers in areas with significant 
Hispanic and Asian populations.**' 

Another collateral concern Is the emergence of a growth industry in fraudulent documents. IRCA 
requires employers to fill out and retain an 1-9 form for the workers they hire. On the 1-9 form, 
employers attest that they have examined documents that establish the workers’ identity and 
eligibility to work lawfully. However, there is no requirement that the employers verify the 
authenticity of the documents presented. Without verification, employers find it easy to comply 
with the letter of the law. and unauthorized workers procure the documents they need to be hired. 
Thus, there is a high degree of compliance on paper alongside rampant use of fraudulent 
documents. The highly publicized December 2006 raids by the Immigration and Customs 
Enforcement (ICE) at various plants of the Swift meatpacking company targeting the use of 
fraudulent documents have brought to attention the prevalence of such documents.^^ 

Lastly, some employers have used employer sanctions as an effective tool to retaliate against 
workers who assert their rights under various labor protection statutes.^* Some employers choose 
to verify or re-verify a worker’s status only when the worker asserts rights such as those related 
to wage, hour, health, and safety standards or to joining a union. 

In this regard, a 2002 Supreme Court decision represents an important reversal in the ability of 
unauthorized workers to pursue claims against their employers. In Hoffincm Plastic Compounds 
Inc. V. NLRB, the court held that a worker unlawfully terminated in retaliation for his labor 


U.S. Department of Labor. Employment Standards Administration, “FY 2000 Annual Performanee Report 
Simtniaiy'.” March 31, 2001: U.S. Department of Labor, Wage and Hour Division, “Nursing Home 2000 
Compliance Survey Fact Sheet” (2000); U.S. Department of Labor. Wage and Hour Divisioir Gamienl Compliance 
Surv'cysforNcw York Cityv Los Angeles, and San Francisco, various years. 

U.S. General Accountmg Office, Report to the Congress, “Immigration Refonn: Employer Sanctions and the 
Question of Discrimination” GAO/GGD-90-62 (March 1990). hUpV/arcliivc.gao.gov/d24t8/140974.pdf 
Tbid. 

Ibid. 

Julia Preston. “U.S. Raids 6 Meat Plants in ID Case,” The New York Times. December 13, 2006. 

Muzaffar Cliishti, “Employer Sanctions Against Immigiant Woikers,” WorkingUSA. The Journal of Labor and 
Societi’. March-April 2000. 
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organizing activities is not eligible for back pay under the National Labor Relations Act, if the 
worker is unauthorized.^^ The Supreme Court ruled that the employer sanctions provisions of the 
immigration law prevail over a conflicting labor protection statute like the National Labor 
Relations Act. Thus, certain labor protections — historically guaranteed to all workers in the 
United States — may not apply to unauthorized workers because of the employer sanctions 
provisions of ICRA. Although the Hoffman Plasiic case related to the eligibility for back pay, the 
decision has been cited to justify denial of other worker benefits such as workers’ 
compensation.^^ If it was not already the case pre-Hoffitian Plastic, certainly po'sl-HoffTiian 
Plastic, employers have a new, perverse incentive to hire unauthorized workers. 

The ineffectiveness (and low priority to the federal government) of employer sanctions is also 
reflected in federal spending patterns. Immigration enforcement spending in general has 
increased five-fold since 1986, from $1 billion to almost $5 billion. However, less than 10 
percent of that has flowed to employer enforcement activity.^^ An average of 6,600 worksite 
enforcement cases per year were completed by the Immigration and Naturalization Service (INS) 
between 1991 and 1998, or less than 10 percent of the interior enforcement activity. Between 
2000 and 2003, the number of cases the INS and the Immigration and Customs Enforcement 
(ICE) completed fell to fewer than 2,200 annually, or less than 3 percent of the enforcement 
activity.^^ Only three notices of intent to fine were issued against employers in fiscal year 2004.^^ 
For noncompliant employers, the cost savings from employing illegal labor can outweigh the 
possible cost of sanctions. Fines range from $100 to $1,000 per unauthorized immigrant for 
paperwork errors, and from $250 to $10,000 for substantive violations. The range has not 
changed since 1986.^^ 

In sum, the employer sanctions policy has been notoriously ineffective. It has yielded few 
benefits and extracted significant costs. It has been ineffective in reducing unauthorized 
immigration, but has helped encourage widespread use of fraudulent documents, and has 
undermined some important rules of the workplace. 
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Experience with the Verification System 

The proponents of employer sanctions have, with some merit, argued that a major reason for the 
failure of sanctions is the plethora of documents that workers can use to establish their eligibility 
to work, and the ease with which such documents can be fraudulently obtained. In response, 
Congress created an electronic employment eligibility pilot program as part of the 1996 Illegal 
Immigration Reform and Immigrant Responsibility Act (IIRIRA).’^’ The program, known as the 
Basic Pilot, allows employers to directly access Social Security and immigration databases and 
verify the employment eligibility of a worker. If the eligibility of the worker is not verified, the 
employer receives a secondary verification response, and the worker is given eight days to verily 
his/her eligibility with the Social Security Administration (SSA) or Citizenship and Immigration 
Services (USCIS) If the agencies are unable to verify tbe worker’s employment eligibility, the 
employer must terminate the worker. 

In 1 997, the Basic Pilot started operating in five states, and in 2003, Congress extended it to all 
50 states.^'* The pilot program is primarily voluntary, although some employers found to have 
violated immigration laws may be required to participate in the program. Somewhat over 1 5,000 
employers have registered to use the pilot program, though not all participating employers 
actively use the system.^' 

As part of a congressionally mandated study, the Institute of Survey Research at Temple 
University and Westat evaluated the Basic Pilot. Their 2002 evaluation report found critical 
problems with the program, mostly related to database inaccuracies and misuse of the system by 
participating employers.^® 

The evaluators found that the Basic Pilot generates a high level of “tentative non-confirmation” 
notices, i.e., notices that fail to verify an authorized worker’s eligibility to work.” Although both 
the SSA and USCIS databases suffer from inaccuracies, the USCIS database is less reliable 
because it fails to efficiently update the information on immigrants’ status. Thus, non-citizens are 
more likely to be affected by data inaccuracies than citizens. Twenty percent of non-citizens and 
1 3 percent of citizens are not verified for employment at the initial stage.^* They can only be 
verified if they contact the SSA or USCIS offices to resolve discrepancies in their information, 
which needs to be done manually by the agencies.^’ Ninety percent of tentatively non-confirmed 


Illegal TmmigraLion Rcromi and TnmiiginiU Responsibility Act of 19% (TTRTRA). Pub. L. No. 104-208, 1 10 Slat 
3009. 

Basie Pilot Program Extension and Expansion Act of 2003. Pub. L. No. 108-156, 117 Star. 1944-1946. 

Emilio T. Gonzalez, Director. U.S. Citizenship and Immigration Sendees (USCIS). Testimony before tire House 
Subcoimnittee on Homeland Securilv, Hearing on Jminigration Refomi and the Temporaiy' Worker Program, 110th 
Cong., I St sess., March 27, 2007; Information obtained from the Office of Policy' and Strategy', U.S. Citizenship and 
Immigration Sen'ices. July 21, 2006. 

Temple University Institute for Surv ey Research and Westat, “Findings of the Basic Pilot Program Evaluation” 
(June 2002). See also. National Immigration Law Center. “DHS Basic Pilot Program.” Basic Information Brief 
(Washington, D.C.: NILC, October. 2006). 

Ibid. 

Kevin Jemegan, “Eligible to Work? Experiments in VeiiJy'ing Work Authorization,” Task Force Insight No. 8 
(Washington, D.C,: Migration Pohey Institute. November 2005). 
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applicants fail to pursue their cases for a variety of reasons* However, the 2002 evaluation 
studies found that less than one-tenth of 1 percent of all submissions were ultimately determined 
to be from persons unauthorized for employment, though it is unclear how many of those who 
failed to contest their tentative nonconfirmation findings may have also been unauthorized for 
employment.''* 

More recent examinations of the Basic Pilot continue to suggest that the data inaccuracies remain 
unresolved. The Department of Homeland Security (DHS) and GAO issued reports in 2004 and 
2005, respectively, which identified the Basic Pilot program’s unacceptably high tentative 
nonconfirmation rates for non-citizens.* 

In addition to the issue of data accuracy, evaluation of the Basic Pilot has also identified a 
disturbing trend of unlawful practices engaged in by a number of participating employers. For 
instance, some employers screen applicants for their employment eligibility before making an 
offer of employment.* Such practices not only deny the worker a job, but also the opportunity to 
contest database inaccuracies. 

Because of the serious problems that they identified in the Basic Pilot, the independent 
evaluators concluded that that the pilot was “not ready for a larger scale implementation.”* The 
GAO in 2005 also cautioned against the expansion of the program.* 

Despite these notes of caution, recent immigration reform bills that passed the House and the 
Senate in the 109th Congress would mandate the use of the Basic Pilot for all employers. The 
House bill, the Border Protection, Antiterrorism, and Illegal Immigration Control Act of 2005 
(H.R. 4437), required employers to use an expanded Basic Pilot system to verify the work 
eligibility of all new hires within two years of the bill’s enactment, and to verify the eligibility of 
all workers within six years.* The Senate bill, the Comprehensive Immigration Reform Act of 
2006 (S. 261 1), required electronic verification of new hires within 18 months after an 
appropriation of $400 million to upgrade the Basic Pilot database.” 

A massive expansion of the verification system that mandates all U.S. employers to participate is 
a major undertaking. As noted above, the current Basic Pilot has only 1 5,000 participating 
employers — less than half of 1 percent of all U.S. employers. A universal verification system 
will need to include more than 8 million employers and 144 million workers, and process more 
than 50 million hiring decisions each year* To achieve this will require a qualitatively different 
commitment on the part of the government, employers, and representatives of workers. 


* Ibid. 

" Ibid. 

U.S. Citizenship and Tmmigration Services, “Report to the Congress on the Basic Pilot Program" (June 2004); 
GAO, "Weaknesses Hinder Employment Veiitlcation’’ (see ir 31). 

Temple Universily Inslilulc for Sur\ cy Research and Wcstal, “Findings of the Basic Pilot Program Evaluation" 
(see n. 36). 
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Ibidi GAO, "Weaknesses Hinder Employment Verification” (see n. 31). 

Border Protection, Antiterrorism, and Illegal Immigration Control Act of 2005 (H.R. 4437), Title VII. 

The Comprehensiv e Immigration Refomi Act of 2006 (S. 2611), Title III. 

Meissner et al, Inwiigration and Amenca\s Future (see n. 16). 
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Outline of a Workable Verification System 

Despite the problems associated with employer sanctions enforcement and the Basic Pilot, the 
time for an electronic employment verification system has arrived. The bills passed by both the 
House and the Senate last year reflect the reality that such a system currently has strong political 
support. The organized business community now supports a verification system that offers 
employers predictability and access to a legal workforce, and the ability to hire individuals 
whose status can be verified in a simple, reliable way."*^ Changes in technology have made more 
people accustomed to accessing information electronically for many day-to-day chores. Finally, 
illegal immigration has increased at such an alarming rate that new measures need to be tested. 
Hiring unauthorized workers has become the new norm and an acceptable business practice 
today. In the absence of viable alternatives, key constituencies are now prepared to work with 
government agencies and Congress to build in appropriate safeguards instead of opposing 
verification measures altogether.™ 

While the current immigration debate has acknowledged the need for a new employer 
verification system, the bills that passed the House and the Senate last year do not provide an 
adequate framework for a successful system. The following key elements must be met for a 
universal, mandatory verification system to be effective. 

Improvements to Verification Databases : Legislation that does not address and correct the flaws 
identified in the Basic Pilot program will fail. The first task needed is to dramatically improve 
the accuracy and completeness of the databases used to verify worker eligibility. The USCIS 
immigration database needs special attention. It should reflect changes in a person’s immigration 
status without delay. The system should allow individuals to access and correct recorded 
information such as the spelling of their names, changes in their married names, or the word 
order of uncommon foreign names. In addition, it would be helpful to integrate all visa issuance 
and admission databases with the existing databases in the Basic Pilot to achieve a more 
complete database. 

Sufficient and sustained resources must be afforded to USCIS and SSA to upgrade their 
databases and improve the linkages among them In particular, the Verification Division in the 
Citizenship and Immigration Services, charged with overseeing the verification program from 
the USCIS end, must be fully staffed. 

Worker Protection Provisions : The statute and the implementing regulations should include 
worker protection provisions to prevent the abuses identified in the Basic Pilot program. For 
example, there should be meaningful penalties against employers who violate the security and 
privacy of workers or discriminate against them on the basis of race, national origin, or 
citizenship. Similarly, employers who submit an applicant’s name for verification prior to an 


Angelo 1. Amador, U.S. Chamber of Coimiicrcc, Tcsliinony before the House Subeoimmllcc on Worldbrce, 
Empowerment, and Government Programs, Hearing on Immigrant Employment Verification and Small Business, 
109th Cong., 2nd sess.. June 27. 2006. 

See, for example Cecilia Munoz, Vice President. National Council of La Raza, before the Senate Committee on 
tile Judiciaryy Subcommittee on Immigration. Border Securily. and Citizensliip, Hearing on Iimnigmtion 
Enforcement al llic Workplace: Learning from the Mistakes of 1986, 109th Cong., 2nd sess., June 19, 2006; 
Amador, Testimony' (see n. 49), 
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offer of employment, submit a worker’s name to the verification system in response to a union 
organizing campaign, or terminate a worker on the basis of unresolved nonconfinnations should 
be penalized. An administrative and judicial review process should be established by which a 
worker can appeal an adverse finding of eligibility. 

Stakeholder Engagement : DHS should create a new Workplace Enforcement Advisory Board to 
respond to the political and policy challenges that accompany a universal electronic verification 
system. The advisory body should be comprised of representatives of the key constituencies 
whose cooperation, expertise, and support are vital for the system to succeed. It should include 
representatives from executive branch agencies; state governments; business, labor, and 
immigrant communities; as well as civil liberties, security, and privacy interests. Given the 
history of workplace enforcement and the reach of a universal, mandatory verification system, 
the new initiative will require the active engagement and long-tenn commitment of these 
important constituencies. 

Secure Documents : In addition to confirming that job applicants are eligible to work, an effective 
verification system must also assure that individuals have valid, secure identification documents 
that tie the cardholder to the information on the card. It is time to develop a secure, biometric, 
machine-readable Social Security card that allows citizens to easily establish both their identity 
and eligibility to work^' 

A Realistic Timeline : Addressing the flaws of the Basic Pilot program and extending it to the full 
universe of U.S. employers will require an extraordinary amount of preparation. It is unrealistic 
to implement a program in the timelines prescribed in the bills passed by the last Congress and 
mentioned earlier. A rush to appear “tough” on workplace enforcement will harm innocent 
workers, disrupt hiring practices and productivity, encourage noncompliance, and further 
undermine the legitimacy of immigration enforcement. 

The new verification program should be phased-in over a period of at least three years. In the 
first year, resources and staffing should be directed at improving the databases to be used in the 
program. Staff should be trained for implementing the program, including its evaluation and 
oversight. In addition, the Workplace Enforcement Advisory Board should be created. 

In the second year, regulations should be issued to protect workers against employer and 
government agency abuses identified earlier. An aggressive outreach and education program 
regarding these rules and their enforcement should be launched. Upgrades of the databases and 
their coordination should continue. 

In the third year, groups of employers should he designated for participation in a pilot akin to the 
Basic Pilot. The size and scope of the groups initially designated for mandatory participation 
should be decided by the Secretary of Homeland Security, in consultation with the Workplace 
Enforcement Advisory Board. The program should start with industries of particular sensitivity 
to terrorism concerns, such as chemical plants and transportation facilities. It should then be 


For estimates of tire cost of creating such a new card, see U.S. Goveniment Accountability' Office, “Social 
Security' Administration; Improved Agency Coordination Needed for Social Security' Card Enliancement Efforts.” 
GAO-06-30t (March 2006). Iittp://n'\vw'.gao.gov/new'.items/d06t03.pdf 
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extended to a larger group of employers based on an analysis of the system’s error rates in the 
upgraded databases and the effectiveness of the privacy and -worker protection provisions in the 
re-designed system. Wider (and eventually universal) participation should be phased-in 
gradually only upon the determination by the Secretary of DHS and the Advisory Board that 
mandatory participation has not imposed undue burdens on employers or authorized workers or 
led to serious violations of worker protections. 

Employer Compliance with the System : However well designed the electronic verification 
system, its ultimate success requires a sustained and labor-intensive commitment to enforcement. 
An electronic verification system will be a useful tool to employers who are committed to hiring 
only authorized workers. It is ineffective against employers who actively seek unauthorized 
workers because they are exploitable. Such employers will simply hire these workers “off the 
books,” without accessing the verification system. This would be particularly true in the informal 
sector of the labor market. The only way to discipline such employers is by physically inspecting 
the workplaces, and inspecting them on a sustained basis. Such strict and intensive enforcement 
requires significantly more manpower than has been committed in the past. 

Restoring Labor Protections : The exploitative practices of habitual employers of unauthorized 
workers also need attention. Congress should clarify, by statute, that employers cannot use the 
immigration status of a worker as a defense against liability for violations of any labor and 
employment laws. In the absence of such a clear statement from Congress, the Supreme Court’s 
decision in Hoffman Plastic provides employers an incentive to hire unauthorized workers. 

Comprehensive Immigration Reform : Finally, a mandatory employment verification system will 
be successful only if it is a part of a comprehensive immigration reform package. The critical 
elements of the reform package must be a broad legalization program for the current pool of 
unauthorized workers, and a new expanded employment-based immigration stream that allows 
workers in the future to migrate to the United States through legal channels. These two measures 
will significantly decrease the number of unauthorized workers in the U.S. labor market, and are 
thus a necessary foundation for a successful immigration enforcement effort at the workplace. 

lU. Lessons from the IRCA Legalization Program 

My views on the 1986 legalization program are significantly informed by the experience I had in 
the implementation of that program. In 1 986, 1 directed the immigration project of the 
International Ladies’ Garment Workers’ Union, a predecessor union of UNITE-HERE. In that 
capacity, I oversaw the union’s program to legalize the status of its unauthorized immigrant 
members. I also worked with the legacy Immigration and Naturalization Service (INS) and 
national immigrant defense organizations on various aspects of the legalization program more 
broadly. 

The legalization program, in hindsight, was the most successful element of the IRCA legislation. 
It remains the largest legalization program conducted in history. Over 2.7 million people were 
legalized under its provisions. Over three-fourths of those who were eligible did apply for 
legalization, and close to 90 percent of them were approved. The special unit of the INS that 
implemented the program rose to the occasion, and made an extra effort to ensure the program 
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was successful. The agency showed its softer side. Many newly minted legalization offices 
became known as islands of civility, good cheer, and openness in a bureaucracy that had a 
reputation for being hostile to immigrants. Adjudication of applicants, especially in the general 
legalization program, was done in a fair and generous manner. A special unit was established to 
consider appeals from denials of applications. Collaborative efforts with community-based 
organizations were initiated for outreach and implementation of the program. 

Despite the success of the 1986 legalization program, important lessons from that experience are 
relevant for any future legalization program. They are outlined here. 


1 . For any legalization to be successful, it must be as inclusive as possible, and invite as 
little fraud as possible. The law should not disqualify large sections of the unauthorized 
population, or create different tiers of eligibility for benefits. Such provisions create 
obvious incentive for fraud. The Special Agricultural Worker (SAW) legalization 
program in IRCA experienced significant fraud, because unauthorized immigrants who 
were ineligible under the general legalization program attempted to qualify for the more 
liberal SAW program. 

2. The lessons of IRCA suggest that the legalization process should be simple, with an 
eligibility date as close to the date of enactment as possible. It should be a two-step 
process. The first step would involve registration of eligible applicants for grant of 
temporary legal status and work authorization, accompanied by a background security 
check and payment of a fine for unlawful presence in the United States, In subsequent 
years, registered immigrants would be required to demonstrate a knowledge of English, 
steady employment, payment of taxes, and good moral character in order to earn lawful 
permanent residence and, ultimately, citizenship. Those applying for legal status should 
be permitted to travel to and from the United States. Some proportion is likely to decide 
to return permanently to their countries of origin. 

3. Immediate family members of qualifying applicants should receive derivative benefits, if 
these would-be family members would not themselves qualify. IRCA, for example, 
disqualified those who arrived in the United States after January I, 1982. Thus, at the 
time of its implementation in 1987, there were many who had lived in the country for up 
to five years, but did not qualify for legalization. These included a large number of 
immediate family members of those who did qualify. This policy left a number of 
families in a mixed lawful-unlawful status. INS, through the “family fairness” program 
eventually granted “indefinite voluntary departure” to many such family members, 
allowing them to stay and work lawfully in the United States. Congress, through the 
Immigration Act of 1990, created the “family unity” program and extended the “semi- 
legal” status of these family members until they would receive permanent residence 
through the normal family preference categories."^ Thus, when the legalized population 
became permanent residents, they petitioned for their immediate relatives who were 
already in the United States in the “semi-legal” status. This led to the current multi-year 
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backlogs in the family second-preference category. This experience can only be avoided 
by granting derivative status to family members of those who qualify for legalization. 

4. The regulations implementing the legalization provisions should be inclusive, clear, and 
unambiguous. That was generally true for the regulations implementing the IRCA 
legalization program. Indeed, in the rule-making process, the INS was initially quite 
receptive to the comments received from the advocates of immigrants. Later, there were 
divergent — and sometimes unfairly strict — interpretations of provisions like 
“continuous residence,” “known to the government,” or “brief, casual, and innocent 
departure,” that resulted in prolonged litigation. 

5. The role of the community-based organizations that are in direct contact with immigrants 
is critical for a successful legalization program. That role should be recognized in the 
statute. In IRCA, Congress allowed for the designation of Qualified Designated Entities 
(QDEs) to be a buffer between INS and the legalization applicants. Coordination between 
the INS and the QDEs was quite successful. QDEs included not-for-profit organizations 
serving immigrants, church groups, and unions. They provided public education and 
outreach on the legalization program, encouraged those eiligible to apply, assisted in the 
application process, provided expert legal representation in complex cases, and engaged 
in regular coordination with INS. A program similar to the QDE system should be 
repeated in a future legalization program. The IRCA experience, however, also 
demonstrated that regulating and monitoring such agencies is critical. Some QDEs 
proved to be “legalization entrepreneurs” who exploited the vulnerable applicants. In a 
future legalization program, organizations designated to assist applicants should either be 
accredited with the Board of Immigration Appeals or have an established track record of 
providing social services. 

These designated organizations and other immigrant defense groups should be adequately 
funded, especially to conduct an effective outreach and public education program. 
Outreach in the 1 986 legalization was not particularly successful. It was initiated too late 
in the application process, and not uniformly targeted. A sustained, widespread and 
multi-media outreach program is important to encourage eligible applicants to apply, 

6. A separate, dedicated unit at the DHS should be established to implement the program. 
Creating such a unit at the INS during the IRCA program was a success. Having a 
specially trained and separate team of adjudicators is important. Equally important is the 
choice of the person to head the unit implementing the program. It should be someone 
who is committed to its success and who can communicate that mission to the staff A 
large new legalization program will require dedicated expertise, focused attention, and an 
institutional culture that truly embraces the program. 

7. Implementing a future legalization program will require serious commitment of funding. 
IRCA provides some important lessons in this regard. In 1986 there were no funds 
appropriated for the general legalization program. It was to be self-funded through the 
application fees. But there were very significant start-up costs to the program, INS paid 
for these by borrowing against its normal budget. Although the application fees 
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ultimately generated more revenue than was needed to administer the program, fewer 
applications were received than expected early in the program. This lead the INS to scale 
down its legalization staff midway, only to he overwhelmed by a surge of applications at 
the end of the application period. In order to avoid such a situation in a future legalization 
program, Congress should appropriate funds for legalization that could later be repaid 
from application fee receipts. 

8. States and localities should be adequately compensated for the costs of integrating the 
legalized population. It is critical to win the support of key states for a legalization 
program. IRCA created a $4 billion State Legalization Impact Assistance Grant (SLIAG) 
to help defray anticipated costs that states would incur in terms of health care, public 
assistance, and English/civics classes for the legalized immigrants. But cumbersome 
federal reporting requirements led to significant delays for state reimbursement. This was 
further exacerbated by the fact that reimbursement was contingent on documentation of 
the number of applicants served. Since there was a surge of legalization applicants toward 
the end of the application period, it delayed the stream of money for the states. As a 
result, available funds were appropriated by Congress for other uses, which penalized 
states waiting to be reimbursed for expenditures.’’ 

In a future legalization program, the aid program should provide states with more 
flexibility to find solutions that fit their different needs, populations, and funding 
mechanisms than was the case with IRCA. Based on lessons learned from SLIAG and the 
contrasting 1996 welfare reform block grant model, it is more effective to cover the costs 
arising from a new legalization program through a block grant, rather than a 
reimbursement scheme. A block grant encourages states to be innovative and allows 
them to target urgent needs. Such flexibility would have to be accompanied by clear 
guidelines for accountability against which states would plan expenditures and measure 
results. 

Conclusion 

IRCA was a bold attempt at dealing with a set of complex problems confronting the country in 
the 1980s. It had a profound impact on the lives of millions of Americans, both immigrant and 
native-born, and fundamentally altered the role of immigration law in the workplace. The 
country today faces a much larger scale of problems, but in many ways they are similar to the 
ones we confronted in 1986. We are therefore fortunate to have the experience of IRCA behind 
us to offer us guideposts for crafting a new immigration law. The lessons of 1986 — both 
positive and negative — should be well heeded in order to avoid the repetition of past mistakes 
or the creation of unintended consequences that past experience could have predicted. 


Deborah L. Garvey, "Designing an Iinpacl Aid Program for Immigrant Sellleinenl," m Securing l!w Fullin’.: U.S. 
Immigrant Integration Policy, ed. Michael Fix (Washington, D.C.: Migration Policy^ TnsTitllte. 2007), 

Under SLIAG, state and local govemnients were reimbursed — after tlie fact — for doctmieiited expendittues on 
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Personal Responsibihty and Woilc Opportimity' Reconciliation Act of 19% (PRWORA) Public Law 104-193, states 
are provided with block grants, and can allocate the funds as needed. 
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The stakes are high — failure to reform our current immigration policy can only bring the 
country to an even greater state of crisis and further polarize public opinion. However, the 
current political atmosphere, in which a bipartisan success story is sorely needed, offers a unique 
opportunity to thoughtfully address the immigration challenges of today. Legislation that this 
Congress passes would have impacts even greater than those of IRCA, with strong implications 
for America’s future. 

I applaud this subcommittee for its enthusiasm in tackling such deeply-entrenched issues and 
would be happy to answer your questions about my experience with the 1986 law as you begin 
the process of shaping legislation. 


Julia Gelall ofihe Ali^ralion Policy Inslihiie assisted with the preparation of this testimony. 


16 



50 


Ms. Lofgren. Dr. Legomsky. 

TESTIMONY OF STEPHEN LEGOMSKY, D.PHIL., JOHN S. LEH- 
MANN UNIVERSITY PROFESSOR, WASHINGTON UNIVERSITY 

IN ST. LOUIS 

Mr. Legomsky. Madam Chair and Members of the Sub- 
committee, thank you very much for the privilege of appearing be- 
fore you to talk about the shortfalls of IRCA. 

In my view, the single largest gap in both IRCA and subsequent 
legislation is in the failure to update the criteria for legal immigra- 
tion into the U.S. Families have to be reunited, and employers 
have to have practical ways in which to fill their labor needs. Until 
those goals can be achieved legally, illegal immigration will con- 
tinue to be the path that we choose, whether we like it or not. 

I would like to devote these few minutes to just one of the issues 
covered in my written testimony. 

If you are a U.S. citizen, and you either marry a noncitizen or 
have a child overseas who is not a citizen, your new spouse or child 
would be classified as immediate relative. Immediate relatives are 
admitted as permanent residents without numerical limits and 
therefore may come in fairly quickly. 

In contrast, if you are a lawful permanent resident — a green card 
holder — and you marry a noncitizen or have a child who is not a 
citizen, your new spouse or your newborn child will have to wait 
to join you. Currently, it is more than 5 or 6 years. These are the 
so-called 2As, and the current statute caps the number of these 
2As whoh can be admitted in any one fiscal year. 

These long waiting periods cause massive problems. The most ob- 
vious are the humanitarian ones. Husbands and wives are sepa- 
rated for the first 5 or 6 years of their marriages. Newborn children 
are separated from one or both of their parents for the first 5 or 
6 years of the child’s life. Whatever one’s views on immigration 
preferences for extended families, prolonged separations of new- 
lywed, husbands and wives and newborn children from their par- 
ents are heartbreaking. If we are going to talk about family values, 
then I think this is a problem we have to fix. 

Humanitarian concerns aside, these long separations practically 
beg people to violate the immigration laws. Countries expect people 
to obey their laws. But human nature will have to be remade be- 
fore husbands and wives willingly separate for the first 5 or 6 
years of their marriages, amd before parents willingly separate 
from their newborn children for the first 5 or 6 years of a child’s 
life. For too many people, illegal immigration is an irresistible 
temptation. 

In 1990, Congress did raise the 2A numerical ceilings, which 
wass a very good step. For a while, the waiting periods for the 2As 
did drop sharply as a result. But, inevitably, they began to creep 
up again to the current level of 5 or 6 years. 

Some of the current bills, including the STRIVE Act introduced 
by Representatives Gutierrez and Flake, would further raise the 
total ceiling on family sponsored immigrant visas generally and on 
2As in particular. I very much applaud those steps, but I would re- 
spectfully urge Congress to go one step further. I submit it is not 
enough simply to increase the statutory ceiling, as was done in 
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1990, and just hope the new number proves to be optimal in the 
long run. Better, I would suggest, is to make these 2As immediate 
relatives, just like the spouses and the children of U.S. citizens. 
This would exempt them from the numerical ceilings and would fi- 
nally end the prolonged waits that not only cause needless hard- 
ship but also encourage illegal immigration. 

At first glance, I realize the proposal might seem like one to 
greatly increase total legal immigration, but in fact it shouldn’t. 
Because every single person who would benefit from the proposal 
is somebody who is going to be admitted in a future year anyway. 
The total number of immigrants in the long term is unaffected. The 
only change is one of timing. Instead of making you wait overseas 
for several years while the rest of your family is here, we admit 
you now. There would be more 2As immediately after enactment 
but fewer later. And if Congress wished to minimize any short-term 
interruption, it could always phase in such a change over several 
years. 

So, to be clear, this is not a proposal to increase legal immigra- 
tion, although for independent reasons Congress might very well 
wish to do precisely that. 

Anyway, this, however, is just a proposal to expedite the admis- 
sion of those nuclear family members who eventually will be admit- 
ted in any case. It would solve the humanitarian problem and as 
a bonus, it would remove one of the most powerful incentives for 
illegal immigration. 

I’m in the uncustomary position of having time left, so I will ac- 
tually stop right here. 

Ms. Lofgren. Thank you, very much. Doctor. 

[The prepared statement of Mr. Legomsky follows:] 
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Madame Chairwoman and members of the subcommittee, I am grateful for the opportunity to 
appear before you today. My name is Stephen H. Legomsky. I am the John S. Lehmann 
University Professor at the Washington University School of Law. For more than thirty years I 
have devoted the majority of my professional life to the subject of immigration law and policy. I 
have taught U S. immigration law to law students for approximately 25 years, am the author of 
the law school textbook “Immigration and Refugee Law and Policy” (now in its fourth edition), 
and have had the privilege of advising both Democratic and Republican administrations and 
several foreign governments on immigration policy. 

America has two venerable traditions. One is to admit large numbers of immigrants. The other 
is to complain, vehemently, that today’s immigrants are not of the same caliber as yesterday’s. 
The irony is that today ’ s immigrants invariably become the shining example to which 
tomorrow’s immigrants suffer by comparison. 

I have been asked to address the shortfalls of the 1986 Immigration Reform and Control Act 
(IRCA).' While that legislation covered a variety of subjects, its two main pillars were the 
provisions on employer sanctions and legalization. Today, of course, the volume of illegal 
immigration is several times as great as it was before the enactment of IRCA. It is common for 
opponents of either employer sanctions or legalization to infer from that observation that these 
strategies were unsuccessful. With respect, I do not believe that the success of either strategy 
can be gauged simply by noting that the undocumented population has increased. Immigration 
levels are influenced by so many variables that assumptions about cause and effect are 
hazardous. Although the size of the current undocumented population can be estimated (most 


' Pub. L. 99-603, 100 Stat. 3359 (Nov. 5, 1986). 
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likely at about 1 2 million),’ there is no way to know whether that number would have been 
higher or lower had the 1986 legislation not been enacted. 

But we do know this: The 1986 legislation has not succeeded in resolving any of the major 
immigration challenges. The undocumented population is large and growing. Millions of 
qualified immigrants wait for years to be admitted, because of a combination of strict statutory 
numerical ceilings and lengthy administrative processing times. Nuclear families wait 
unbearably long periods to be reunited. Employers have labor needs that cannot be met entirely 
by the domestic workforce. And millions of refugees in temporary havens overseas have 
nowhere to go. In the meantime, in almost all 50 states and in hundreds of municipalities, 
serious anti-immigrant movements have spurred state and local legislation to address “the 
immigration problem.” On a subject that all three branches of the federal government have 
consistently pronounced to be exclusively federal - a subject on which it is vital for the nation to 
speak with a single voice - the chaos and foreign policy consequences of hundreds of different 
immigration policies operating simultaneously is troubling. 

I do not suggest that any of these problems can fairly be attributed to the 1986 legislation. There 
is only so much that one statute can do. In this testimony, however, I would like to attempt two 
things. First, I note a few specific features of IRCA that, with the benefit of hindsight, might be 
approached differently today. Second, and more important, I try to highlight what 1 see as one of 
the major omissions from the 1986 legislation. That omission relates to one of the most 
important categories of legal immigration - the so-called family-sponsored 2A’s. It is that 
second section of the testimony to which I would respectfully direct the subcommittee’s primary 
attention. 


1 

Specific Features of IRCA 

My comments on the specific features of IRCA will be brief The two pillars, as noted earlier, 
were employer sanctions and legalization. Concerns about both the concept of employer 
sanctions and its implementation have been aired frequently. Employer sanctions proponents 
believe that, if properly implemented, employer sanctions will dry up the job magnet that 
animates illegal immigration. The assumptions are that employer sanctions will induce 
employers to stop hiring unauthorized workers and that the resulting lack of employment 
opportunities in turn will diminish the incentive for illegal entry or overstaying. Proponents 


’ Leading immigration demographer Jeffrey Passel estimated the undocumented 
population at 10.3 million as of March 2004. He also estimated the annual growth rate of this 
population at 485,000. See Estimates of the Size and Characteristics of the Undocumented 
Population (Mar. 21, 2005), http:/'/pewhispanic.oro./files/rcports/'44,pdf (last visited April 14, 
2007). On those assumptions, the undocumented population would be just under 12 million 
today. 
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point to the relatively lax enforcement of employer sanctions, the proliferation of false 
documents, the absence of a reliable centralized database of authorized workers, and the growing 
incidence of identity theft as the principal explanations for the failure of employer sanctions to 
achieve their stated goals to date. 

Opponents of employer sanctions are skeptical of their effectiveness. They question whether the 
problems that have plagued employer sanctions since 1986 can be fixed at an acceptable social 
and economic cost. They also point to existing costs - the dangers that employer sanctions will 
produce increased levels of national origin job discrimination (as the GAO documented in a 
congressionally mandated series of studies shortly after enactment of IRCA), the burdensome 
paperwork requirements for employers, and the cost to taxpayers of the large government 
bureaucracy needed to administer employer sanctions. 

The Basic Pilot Program (BPP) is an attempt to solve some of the problems that have 
confounded the successful implementation of employer sanctions. As this subcommittee is 
aware, the BPP involves employers verifying the employment status of job applicants by 
consulting an electronic database jointly developed and maintained by the Social Security 
Administration and the Department of Homeland Security. In theory, the database contains the 
names and social security numbers of all authorized workers in the United States, citizens and 
noncitizens alike. In practice, as numerous studies have shown, there are huge practical 
problems in keeping such a database accurate and up to date. If the error rate can be 
dramatically reduced through a combination of adequate funding and new technologies, then 
employer sanctions might well be effective in reducing illegal immigration. The question is one 
of costs and benefits. I express no opinion on how great the administrative costs would be or on 
how Congress should value the benefits that those costs are meant to bring. My only suggestion 
here is that the current combination of a law that punishes employers for hiring unauthorized 
workers and the absence of both reliable documents and a reliable electronic database is 
untenable. Congress should either repeal employer sanctions or invest the huge resources 
needed to raise the reliability level of the electronic database and the paper documents to an 
acceptable standard. 

With respect to legalization, ambiguities in IRCA’s eligibility requirements led to erroneously 
restrictive INS interpretations that were eventually struck down in court. The errors required 
courts to repeatedly extend the statutory application deadline, with the result that the legalization 
process dragged on for years. The language contained in the legalization provisions of the more 
recent bills seems clearer and therefore less susceptible to similar problems. 

Perhaps the most significant gap in the IRCA legalization program was the lack of provision for 
the family members of the legalized individuals. Under the original statutory scheme, it was 
only after obtaining temporary resident status, and later pemianent resident status, that one could 
even initiate the multi-year process of petitioning for the admission of his or her spouse and 
children. That was true for both preexisting and after-acquired spouses and children. An INS 
initiative and a subsequent “family fairness” statutory amendment eventually plugged much of 
the gap. If a new legalization program is enacted, the issue of how best to accommodate at least 
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the preexisting spouses and children, and ideally the after-acquired spouses and children as well, 
should be addressed. 

Notably, the 1986 legalization imposed no penalty fees. Under those circumstances, the popular 
term “amnesty” seems perfectly appropriate. In contrast, the legalization programs proposed by 
the more recently introduced bills impose substantial monetary fines on the potential 
beneficiaries. To characterize such programs as “amnesty” therefore seems peculiar. When a 
driver is apprehended for speeding, forced to pay a fine, and then permitted to resume driving, 
the word “amnesty” is not used. The person has violated the law and has been punished. Since 
the same is true of the more recently introduced legalization programs, the term “amnesty” 
seems equally inapt. “Earned legalization” is accurate and appropriate. 1 note these semantics 
only because it has become commonplace for opponents of legalization to dub these proposals 
“amnesty” and to deride the term “legalization” as a politically correct euphemism. Given the 
apparent public resistance to the word “amnesty,” it seems paramount that the public understand 
that punishment for immigration violations, in the form of heavy fines, is a crucial component of 
these proposals and that they do not fit any commonly understood definitions of amnesty. 

One clearly successful component of the 1986 legalization was the use of “qualified designated 
entities” - private organizations that assisted applicants for legalization and served as buffers 
between the applicants and the relevant immigration officials. These buffers were essential to 
encouraging eligible beneficiaries to come forward, as many in the local communities, rightly or 
wrongly, were fearful of appearing at INS offices. A similar process should be considered in 
connection with the recently introduced legalization plans. 


11 

The Larger Omissions 

Neither employer sanctions nor legalization - nor any combination of strategies - will put a 
serious dent in illegal immigration as long as the rules that govern legal immigration leave so 
many people with incentives to enter or remain in the United States illegally. In my view, the 
single largest gap in both the 1986 law and subsequent legislation has been the failure to update 
the criteria for legal immigration. Families need to be reunited, and employers need practical 
ways to fill their labor needs. Until those goals can be achieved through legal mechanisms, 
violation of the law will continue to be the route chosen by many. In this testimony, I leave to 
the labor economists and other labor market experts the analysis of how best to modernize the 
employment-related visas for both immigrants and nonimmigrants. The remainder of my 
testimony respectfully proposes a partial solution to the problems that beset family-related 
immigration. 

As the subcommittee is aware, lawful permanent family-related immigration to the United States 
takes several different forms. The spouses and the under-age-21, unmarried children of United 
States citizens, and the parents of over-age-21 United States citizens, are classified as 
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“immediate relatives” and admitted to the United States without any numerical limits.^ “Family- 
sponsored” immigrants, in contrast, are given preferential treatment but are stilt subject to annual 
numerical limits that are established by statutory formulas. This group comprises certain people 
who do not fit any of the immediate relative categories but who either have other family 
relationships to U S. citizens, or are the spouses or unmarried sons or daughters of lawfully 
admitted permanent resident aliens.* In addition, if a person is admitted for permanent residence 
under any of the family, employment, or diversity immigrant programs, or if the person is 
admitted as a refugee or an asylee, the law grants the same status to his or her otherwise 
admissible spouse and unmarried, under-age-21 children who accompany or follow him or her. 
Importantly, however, the law grants “accompanying or following to join” status only in the case 
of pre-existing relationships - i.e. cases in which the spouses married, or the children were bom, 
before the principal immigrant’s admission, not in cases of after-acquired spouses and children.” 

Probably the greatest problem with the current criteria for family-related immigration relates to 
one subcategory of the family-sponsored immigrants - the so-called “2A’s.” These are the 
spouses and the unmarried, under-age-21 children of lawful permanent residents. The admission 
of the 2A’s is subject to an annual numerical limit that varies from year to year in accordance 
with a statutory formula.* Because of those limits, the 2A’s must wait many years to be 
admitted. Those being admitted today had to wait more than five years to reunite with their 
lawful permanent resident U.S. family members. Moreover, because of additional annual limits 
on the number of immigrants who may be admitted from any one country, 2A’s from Mexico 
had to wait more than six years.* Had these individuals been the spouses or children of U.S. 
citizens rather than of lawful permanent residents, then as noted above they would have been 
“immediate relatives” and admitted without any waiting period (other than for the administrative 
processing). 

Why are these long waiting periods a problem? There are several reasons. 

The most obvious reason is the humanitarian one - the inherent hardship that occurs when 
husbands and wives are separated for the first several years of their marriages, and when parents 
and newborn children are separated for the first several years of the child’s life. The 2A’s are 
not the only subcategoiy who are subject to long waits, but they are by any definition members 
of the nuclear family. Whatever one’s views on the waiting periods for extended family, the 


’ INA § 201(b)(2)(A)(I). Under the INA, a “child” must be unmarried and under 21 and 
must meet various other conditions. INA § 101(b). 

* INA § 203(a). 

* See INA §§ 203(d), 207(c)(2), 208(b)(3). 

* The fonnula appears in INA § 201(e). 

* See INA § 202 and U.S. Dept, of State, Visa Bulletin for May 2007, at 2. 
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prolonged separations of newlywed husbands and wives, and parents from newborn children, are 
troubling. In a nation that rightly proclaims its fidelity to family values, the problem is one that 
requires fixing. 

Humanitarian concerns aside, these long separations give rise to an assortment of other 
problems. They require lawful permanent residents to travel back and forth to their countries of 
origin, often located in distant reaches of the world, in order to maintain some semblance of 
family life. Perhaps more importantly, these separations virtually invite illegal immigration. 
Human nature will have to be remade before new spouses willingly separate for the first five or 
six years of their marriages or new parents willingly separate from their newborn children for the 
first five or six years of their children’s lives. For too many people, illegal immigration will 
continue to be an irresistible temptation. Finally, although for convenience I have been referring 
to periods of five or six years, in actuality the period is unpredictable. The monthly Visa 
Bulletins issued by the State Department tell us how long those people who are receiving visas 
today had to wait. They do not tell us how long someone who applies today will have to wait. 
The statutory supply of visas changes from year to year according to the formula; in addition, the 
number of applicants fluctuates from year to year. As a result, the applicants have no way to 
predict how long it will take before they will be permitted to immigrate. Family and other 
planning becomes impossible. 

Congress responded to the 2A problem in the Immigration Act of 1990.® Among other things, 
that Act altered the statutory fomiulas in ways that significantly increased the 2A numerical 
ceiling. The changes were beneficial; in the years immediately following the 1990 Act, the 
waiting periods for 2A’s dropped sharply. Ultimately, however, they began to creep up again, 
reaching the current level of five years (more than six years for Mexicans). 

HR 164,5 (the STRIVE Act), introduced by Representatives Gutierrez and Flalce in the present 
Congress, takes a number of major steps aimed at easing the 2A problem. Among other things, 
this bill would both increase the total ceiling on family-sponsored immigrant visas and increase 
the proportion of that ceiling allocated to the 2A’s. Both of these changes would be 
tremendously beneficial. 

In the end, however, I recommend, with respect, that Congress go one step further. I submit that 
it is not enough simply to increase the statutory ceiling (as was done in 1990) and hope the new 
number proves to be optimal in the long run. Better, I would suggest, is to make the 2A’s - the 
spouses and the unmarried, under-age-21 children of lawful permanent residents - immediate 
relatives, just like their counterpart spouses and children of U.S. citizens. The effect of that 
change would be that they, like those who currently qualify as immediate relatives, would no 
longer be subject to annual numerical limits and thus would not face the prolonged and 
excruciating waits that now give rise to such hardship and to such compelling incentives for 
illegal immigration. They would need to wait for administrative processing, as the current 


® Pub. L. 101-649, 104 Stat. 4978 (Nov. 29, 1990). 
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immediate relatives do, but once they are found qualified they would be admitted without further 
delay. 

I would like to address first what I anticipate might be the greatest cause for concern with this 
proposal. At first glance, it might seem that repealing the numerical limits on 2A’s would 
significantly increase total legal immigration. In fact, it would not. That is because every person 
who would benefit from this proposal is a person who would have been admitted in a future year 
anyway. The total number of immigrants in the long-term is unaffected; the only change is one 
of timing. Instead of asking the person to wait overseas for several years before being admitted, 
the person is admitted now. Thus, enactment of this proposal would have an upward effect on 
2A immigration in the first few years after enactment and an offsetting downward effect in 
subsequent years. If the proposal is otherwise acceptable, but Congress is concerned that the 
short-term impact could be great enough to cause disruption, it could phase in the change over a 
period of years, as discussed separately below. 

To be clear, then, this is not a proposal to increase legal immigration, though for independent 
reasons Congress might well wish to do precisely that. It is merely a proposal to expedite the 
admission of those nuclear family members who would eventually have been admitted in any 
event. There would be several tangible benefits: 

First, and most obviously, it would solve the humanitarian problem noted above. It would put an 
end to the needless prolonged hardship of separating new spouses from one another and new 
parents from their children. 

Second, while this proposal would not singlehandedly end all illegal immigration, it would at 
least remove one of the most powerful incentives for it. 

Third, it would greatly reduce the wasteful back-and-forth international commuting to which so 
many lawful permanent residents now have to resort. 

Fourth, by eliminating the current uncertainty that family members now face in trying to estimate 
the likely future waiting times, this proposal would enable them to formulate family and career 
plans vital to their futures. 

Fifth, one of the concerns that opponents of legalization frequently voice is that legalization 
would be unfair to those who apply for immigration through legal channels and wait patiently for 
their turns to come up. By admitting 2A’s sooner rather than later, Congress would be 
addressing this equity problem in a major way; the 2A’s would not be made to continue waiting 
in line while those who are present unlawfully are permitted to stay. 

Sixth and finally, this proposal would eliminate yet another anomaly that arises under current 
law. As noted earlier, the law gives immediate preference to the preexisting spouses and 
children of lawful permanent residents - i.e., those cases in which the relationships were formed 
before the admission of the permanent resident. But when a person is admitted as a permanent 
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resident and then marries or has children, the law imposes a waiting period of many years. 

There is no apparent reason to treat these two classes of family members differently. The 
importance of reuniting the nuclear family is equally compelling in the two cases. If anything, 
that need might be even more compelling in the case of the after-acquired spouse or children, 
since in those cases the delays occur for newlyweds and for newborn babies - i.e. during the 
fragile beginnings of the family relationship. 

If Congress were to adopt this proposal, it would need to decide how quickly to put it into effect. 
As noted above, while the proposal would not increase total 2A immigration in the long term, it 
would clearly redistribute the numbers from year to year in the short-term. For that reason. 
Congress might wish to consider creating a transition period in which, each year, a fixed 
percentage of the 2A’ s who are either currently in the pipeline or who enter the pipeline during 
the transition, would be exempted from the annual numerical ceiling. 

To decide how long that transition period should be, it will be crucial to estimate the total current 
backlog of 2A applicants. Unfortunately, that task is not as easy as it sounds, largely because the 
admission process for 2A’s (like that for several other classes of prospective immigrants) 
involves a series of steps and multiple government agencies. Generally, the visa process begins 
with DHS and ends with the relevant U.S. embassies and consulates. In cases in which the 
family members are already lawfully present temporarily in the United States and otherwise 
qualify for “adjustment of status,” the entire process can be completed in the U.S. On April 13, 
2007, 1 spoke with Mr, Charles Oppenheim, of the State Department’s Visa Office. Mr. 
Oppenheim was extremely helpful, and he would be able to provide a rough estimate of that 
portion of the 2A backlog that has reached the State Department. Only DHS, however, would 
be able to estimate the number of 2A petitions that are (i) not yet adj udicated; (ii) approved but 
not yet forwarded to the State Department; or (iii) adjustment of status cases (a much smaller 
number) for which final decisions are still pending at regional DHS offices. For all these 
reasons, I would respectfully urge this subcommittee to request the relevant DHS and State 
Department agencies to provide data on the number of pending 2A applicants. 

The size of the backlog should not, however, affect Congress’s decision whether to make 2A’s 
immediate relatives and thereby exempt them from the annual numerical ceilings. Rather, it 
would seem relevant to the duration of any transition period that Congress feels it prudent to 
establish. 


Thank you once more for the privilege of being heard. I would be delighted to try to answer any 
questions that you might have. 
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Ms. Lofgren. Ms. Jenks, you are doing clean-up here. 

ROSEMARY JENKS, DIRECTOR OF GOVERNMENT RELATIONS, 

NumbersUSA 

Ms. Jenks. Madam Chairwoman, Ranking Member King, Mem- 
bers of the Subcommittee, thank you for the opportunity to appear 
before you today to talk about the shortfalls of the 1986 IRCA. I 
commend you for holding this hearing to examine the lessons we 
can learn from past legislation so that we may avoid the same mis- 
takes in future legislation. We inside the Beltway too rarely engage 
in this kind of exercise. 

My organization, NumbersUSA, is a nonprofit, nonpartisan, 
grassroots immigration reduction organization representing close to 
300,000 Americans from every State and congressional district in 
the country. 

Not having read the provisions of IRCA for several years, I, like 
most people, had come to think of IRCA as being comprised of 
three main elements: employer sanctions, the general amnesty and 
the Special Agricultural Worker, or SAW, amnesty. In fact, though, 
IRCA had all the same basic elements as the comprehensive immi- 
gration reform proposals we have seen coming out of the Senate, 
the White House and even the House. 

In addition to employer sanctions, IRCA included several enforce- 
ment provisions, including increased Border Patrol resources. It in- 
creased legal immigration by creating a visa lottery and adding a 
new category of special immigrants. It added a new guest-worker 
program for temporary agricultural workers, and then it had the 
two amnesties: those who had been illegally present since before 
January 1st of 1982 and one for illegal aliens who claim to have 
performed agricultural work during a specified period. 

There seems to be almost universal agreement now on two key 
things: one, IRCA was in fact an amnesty; and, two, IRCA failed 
to accomplish its purpose, which was to wipe the illegal immigra- 
tion slate clean and deter future immigration by removing the jobs 
magnet. 

I think the American public understands intuitively something 
that seems elusive here in Washington and that is what constitutes 
amnesty. Amnesty is pardoning immigration lawbreakers and re- 
warding them with the objective of their crimes. Any legislation 
that rewards illegal aliens who came here for jobs by giving them 
a work permit is amnesty. It makes no difference whether they are 
granted temporary residence or green cards, whether they have to 
pay a fine or back taxes, whether they have to learn English or 
civics or whether they have to touch back across the border to laun- 
der their status. If the end result is that they get legal permission 
to work, it is amnesty. 

One of the more interesting twists in the debate inside the Belt- 
way is the fact that some elected officials hold out IRCA as the big, 
bad amnesty which they repeatedly insist they oppose. In the next 
minute, though, they have signed onto or introduced a bill that is 
just as much an amnesty as IRCA. 

The White House’s latest proposal is a good example of this. The 
very first page of the document states that one of the first prin- 
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ciples is to, quote, bring illegal workers out of the shadows, offering 
them what we call a Z visa, without amnesty. 

First, I would point out that the public no longer buys the out- 
of-the-shadows argument, since they saw huge groups of self-identi- 
fied illegal aliens marching in the streets last year. More impor- 
tantly, though, offering illegal aliens a Z visa or any other kind of 
visa is, by definition, amnesty, rewarding the lawbreaker with the 
objective of his crime. 

In the end, it is all about perceptions. If people outside the 
United States believe that Congress has changed the law in such 
a way that illegal aliens are legally permitted to stay and work, the 
message to all of those people is that we are not serious about our 
immigration laws. We have seen this play out in real life over and 
over again. The chart on page 5 of my written statement shows a 
significant spike in illegal immigration immediately following pas- 
sage of IRCA. 

Perhaps most noticeable in our post 9/11 world is the fact that 
the spike in other than Mexicans, or OTM, entries exceeded the 
spike for Mexico, even though Mexicans made up a majority of 
those actually legalized under IRCA. None of these illegal entrants 
would have qualified for either amnesty, and yet they perceived an 
advantage in entering illegally following its passage, and so they 
did. 

In the past decade, we have seen sustained high levels of illegal 
immigration that have not only replaced the entire estimated ille- 
gal population of 1986 but have exceeded that population by more 
than two times over. During the same period. Congress enacted 
five additional amnesties. The message these actions send is clear. 
If we are to deter future illegal entries, we have to change the mes- 
sage so that people around the world perceive we are serious about 
our immigration laws and those who violate them will be penalized, 
not rewarded. 

There are a number of specific reasons why IRCA failed, the 
most obvious being the Government’s failure to enforce the em- 
ployer sanctions system and the resulting growth of the fraudulent 
documents industry. Another was the fact that it suddenly and dra- 
matically increased the workload of a Federal agency that was un- 
prepared and ill-equipped to handle it. 

The sheer numbers of applicants bogged down INS processing al- 
most immediately. Pressure on the agency to speed up processing 
led to shortcuts being taken; and the shortcuts led to widespread 
fraud and national security breaches, including the legalization of 
terrorists like Mahmud Abouhalima, who was involved in the 1993 
bombing of the World Trade Center. 

Clearly, there are a number of reasons why IRCA failed to solve 
the illegal immigration problem that existed in 1986. Primarily, 
though, IRCA failed because it was an amnesty. We will never 
solve illegal immigration by rewarding illegal aliens. 

The late Congresswoman Barbara Jordan had it right when she 
said the credibility of immigration policy can be measured by a 
simple yardstick. People who should get in, do get in; people who 
should not get in are kept out; and people who are judged deport- 
able are required to leave. 

Thank you. 
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Ms. Lofgren. Thank you very much. 

[The prepared statement of Ms. Jenks follows:] 
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Madame Chairwoman, Ranking Member King, Members of the Subcommittee, thank 

you for the opportunity to appear before you today to talk about the shortfalls of the 1986 
Immigration Reform and Control Act (IRCA). I commend you for holding this hearing to 
examine the lessons we can learn from past legislation so that we may avoid the same mistakes 
in future legislation. We inside the beltway too rarely engage in this kind of exercise. 

I have to admit that it had been several years since I last actually read the provisions of 
IRCA. Like most people involved in the immigration debate, 1 had come to think of IRCA as 
being comprised of three main elements: employer sanctions, the general amnesty, and the 
Special Agricultural Worker (SAW) amnesty. In fact, though, IRCA had all the same basic 
elements as the "comprehensive immigration reform" proposals we've seen coming out of the 
Senate, the White House, and even the House: 

• Enhanced enforcement— In addition to employer sanctions, IRCA had several other 
enforcement provisions. Including increased resources for the Border Patrol and for 
wage- and hour-law enforcement, restrictions on aliens' eligibility for welfare, 
tougher penalties for alien smugglers, and a Sense of Congress that the President of 
the United States should consult with the president of Mexico on how best to 
implement IRCA. 

• Legal immigration increases— IRCA included a new visa lottery for nationals of 
countries adversely affected by the 1965 Immigration Act, and it added a new 
category of Special Immigrants. 
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• Guestworkers— IRCA created the H-2A nonimmigrant designation for temporary 

agricultural workers. 

• Amnesties— IRCA included two main amnesties; a general amnesty for those who 
had been illegally present since before January 1, 1982; and an industry-specific 
amnesty for those illegal aliens who claimed to have performed at least 90 “man 
days" of agricultural work during a specified period. 

There seems to be almost universal agreement now on two key things: (1) IRCA w^as, in 
fact, an amnesty; and (2) IRCA failed to accomplish its purpose, which was to wipe the illegal 
immigration slate clean (through the amnesties) and deter future illegal immigration by 
removing the jobs magnet (through employer sanctions). 

IRCA = Amnesty 

Undoubtedly, the American public is more strongly opposed to amnesty for illegal 
aliens than it was in 1986 (though a majority opposed it even then). I imagine this is partly 
because more people today understand what amnesty entails and that the number of potential 
beneficiaries is now huge. 1 would suggest that the public also understands intuitively 
something that seems elusive here in Washington— what constitutes “amnesty." 

People understand that rewarding illegal behavior will inevitably produce more illegal 
behavior. If I were to steal a car, for example, and a highway patrol officer pulled me over and 
wrote me a $2,000 ticket for stealing the car, but then told me 1 could keep the car, as long as I 


paid the ticket, there would be a lot more car thieves once the word got out about my good 
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fortune. The officer's actions would tell the public that the law against stealing cars is not 

taken seriously. The $2,000 ticket is simply a cost of doing business that will be built into 

decisions to break the law in the future. 

The most helpful definition of amnesty I've seen is: Pardoning immigration 
lawbreakers and rewarding them with the objective of their crimes. Thus, any legislation that 
rewards illegal aliens who came here for jobs by giving them a work permit is amnesty. It 
makes no difference whether they are granted temporary residence or green cards; whether 
they have to pay a fine or back taxes; whether they have to learn some English and civics; or 
whether they have to "touch back" across the border to launder their status. If the end result is 
that they get legal permission to work, it is amnesty. 

One of the more interesting twists in the debate inside the beltway is the fact that some 
elected officials hold out IRCA as the big, bad amnesty which they repeatedly insist that they 
oppose. In the next minute, though, they have signed onto or introduced a bill that is just as 
much an amnesty as IRCA. The White House's latest proposal is a good example of this. 

The very first page of the document states that one of the "First Principles" is to "Bring 
illegal workers out of the shadows (ohering them what we call a "Z visa") without amnesty." 
First, I would point out that the public no longer buys the "out of the shadows" argument 
since they saw huge groups of self-identified illegal aliens marching in the streets last year. 
More importantly, though, offering illegal aliens a "Z visa" or any other kind of visa is, by 
definition, amnesty - rewarding the lawbreaker with the objective of his crime — and the 


American people know it. 
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In the end, it is all about perceptions. And it doesn't matter whether the law is called an 

“amnesty" or something else. If people outside the United States believe that Congress has 
changed the law in such a way that illegal aliens are legally permitted to stay— even if the stay 
is temporary— and work (or do whatev'er else they may have come here to do), the message to 
all of those people is that we are not serious about the laws prohibiting illegal immigration, so 
they may as well try their luck. 

They will not be concerned whth the details of the new law'— whether it includes fines or 
English classes or a vacation across the border. Their perception is what wall convince them to 
come illegally or. In the case of the bill the House passed last year, HR 4437, not to come 
illegally. We have seen this play out in real life over and over again. 
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Shortfalls of m April W. 2007 

IRCA was touted as the solution to the problem of millions of illegal aliens living and 

working in our country. Not only did it fail miserably on that score, it actually resulted in 

millions more foreign workers illegally settling in the United States. For example, the 

following chart, from an unpublished paper written by Robert Warren of the then-INS, shows 

a significant spike in illegal immigration immediately following passage of IRCA. Perhaps 

most notable in the post-9/11 world is the fact that the spike in "Other than Mexican" or OTM 

entries exceeded the spike for Mexico, even though Mexicans made up a majority of those 

actually legalized under IRCA. According to the provisions of IRCA, none of these illegal 


Chart 2. Annual Estimates of the Number Entering the Unauthorized Resident 
Population, by Area of Origin: 1987 to 1996 

(Middle series) 



Areaofongin 


Source: Warren, Robert, "Annual Estimates of the Unauthorized Immigrant Population Residing in 
the United States and Components of Change: 1987 to 1997" (draft). Office of Policy and Planning, 
Immigration and Naturalization Service. 
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entrants would have been eligible for either amnesty, and yet they clearly believed it would be 

in their best interest to come. Whether they believed they could use fraud to obtain amnesty 

or whether they were operating on misinformation is beside the point. They percei\"ed an 

advantage in entering illegally immediately following passage of IRCA, and so they did. 

Similarly, the Pew’ Hispanic Center found that the annual illegal alien flow exceeded 
the legal immigration flow to the United States for the first time in 1995. It is no coincidence 
that Section 245(i), another amnesty provision, w'as enacted for the first time in 1994. 

Enactment of Section 245(i) also marked the beginning of huge backlogs of pending 
applications for immigration status at INS and later at USCIS. Prior to 245(i), INS had had a 
steady, annual backlog of around 120,000 applications. By the end of 2003, the agency had six 
million pending applications. 

In the past decade, we have seen sustained, high levels of illegal immigration that have 
not only replaced the entire estimated illegal population of 1986, but exceeded that population 
by more than two times over. Also during that time. Congress enacted five additional 
amnesties. The message these actions send is clear. And by focusing entirely on how it should 
change the law to accommodate illegal aliens, rather than on how to create a sensible and 
credible immigration policy. Congress continues to broadcast the message that illegal 
immigration will eventually pay off. 

Amnesty cannot be our answer to illegal immigration, even in the short term, because it 
inevitably drives more illegal immigration. It happened with IRCA in 1986. It happened with 


the six additional amnesties in the 1990s. Congress has been using amnesty as its primary 

Testimanv of Rosemary Jenks 


G 



70 


Shw'tfallsaflRCA April 19,2007 

solution for illegal immigration for more than 20 years now. After every amnesty, the illegal 

population has just grown more. The message has been dearly received throughout the ’world 

that if you can get into the United States, eventually you ^vill be legalized. 

If we are to deter future illegal entries, we have to change the message so that people 
around the world understand that we are serious about our immigration laws and that those 
who violate them will be penalized, not rewarded. 

IRCA Failures 


(1) Employer Sanctions 

The most obvious reason why (KCA failed, and the one most often thrown around in 
Washington, is that the government failed to enforce the employer sanctions system and an 
ever-larger fraudulent documents industry has made it virtually impossible for employers to 
avoid hiring Illegal aliens. This is undoubtedly true, and many of the Members of Congress 
who drafted and enacted IRCA were well aware of this potential outcome. 

IRCA's drafters were right to focus the new enforcement efforts on the employers w'ho 
hire illegal aliens. They understood that the availability of jobs in the United States served as a 
beacon to would-be illegal aliens. When aliens weighed the risks of getting caught or killed 
crossing the border or overstaying a temporary visa against the benefits of a U.S. job at U.S. 
wages, there was no contest for most. They knew that once they got into this country, there 
was almost no chance they would be caught and they were virtually guaranteed a job at 


significantly higher wages than they were making back home. 
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The fact that would-be illegal aliens are weighing the very same risks and benefits and 

coming to the very same conclusion more than 20 years after the enactment of IRCA makes 
clear that IRCA failed to remove the jobs magnet. By making it unlawful for an employer to 
hire an alien he knows to be illegal and by f ailin g to give the employer the tools to determine 
accurately whether the alien is legal or Illegal, Congress placed theburden on the government 
to prove that an employer has such knowledge. All the employer has to do is produce a filled- 
in 1-9 form and say that the documents presented to him by the alien reasonably appeared on 
their face to be valid. 

It did not take the Immigration and Naturalization Service (INS) long to decide that 
employer sanctions enforcement efforts were not cost effective for them. Of course, no 
administration and only a handful of Members of Congress objected strenuously to the lack of 
enforcement because it meant cheap labor for the business lobbies. 

The provisions in IRCA that address fraudulent documents, including requirements for 
various studies by the Social Security Administration and others on how to reduce abuse of 
social security numbers and other identification documents, make it clear that Congress 
anticipated an increase in document fraud as a result of employer sanctions. Nonetheless, 
Congress failed to include a mandatory work eligibility verification system. 

(2) Bureaucratic Incapacity and Nationai Security Vulnerabiiities 

The next shortcoming of IRCA was that it suddenly and dramatically increased the 
workload of a Federal agency that was unprepared and ill-equipped to handle it. The INS was 


already under-funded and overworked when IRCA was passed. Like Congress, the INS 
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expected a significantly smaller number of amnesty applicants than it received. Even if the 

overall numbers had been smaller, though, the agency still would not have been prepared. 

Like the amnesties being proposed today, IRCA required illegal aliens to go through a 
two-step process and meet a variety of criteria at each step. The steps were the same under the 
pre-1982 amnesty and the SAW amnesty. First, they had to fill out an application and pay a 
fee within 18 months. It would have taken the INS at least this long to hire and train sufficient 
staff to handle the applications properly. Instead, the agency had to begin accepting 
applications virtually immediately. Next, the applicants had to go to an INS office and submit 
fingerprints, which the agency was supposed to check against criminal and national security 
watch lists. Then, INS was required to gi'ant "temporaiy resident status" and a work permit to 
all illegal aliens who met the criteria. Aliens with temporary resident status were required to 
maintain that status for 18 months, after which they had one year during which to apply for 
adjustment to permanent residence. In order to qualify for adjustment, the aliens had to 
submit another application, undergo another background check, and demonstrate a basic 
knowledge of English and Civics, which required an interview. 

That means that each of the more tiian three million applicants had to meet with an INS 
employee at least twice, and the INS had to process two applications, do two background 
checks, and issue two sets of documents for each applicant, all within about three years. It 
should have come as no surprise that the agency bogged down almost immediately. When 
processing slowed down, applicants and their friends, relatives and attorneys began 
complaining to Congress, which in turn put pressure on the INS to figure out a way to speed 
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up processing. So the INS leadership put pressure on the field personnel, who found ways to 

speed up processing, mostly by taking shortcuts. The shortcuts led to widespread fraud and 

national security breaches. 

For example, Mahmud Abouhalima, an Egyptian who entered the United States on a 
tourist visa and overstayed his authorized period of admission, was a cab driver in New York 
City when IRCA was enacted. He applied for the SAW amnesty and successfully convinced 
the INS that he had picked beans in Florida. Had a proper background check been done, the 
INS adjudicator would have learned that Abouhalima's New York license had been suspended 
at least once, which may have led the adjudicator to discover that the applicant was lying on 
his application. Instead, Abouhalima's application was approved. Once he received his green 
card, he used it to travel to Afghanistan for terrorist training. He returned to the United States 
to use his new skills in the 1993 bombing of the World Trade Center. He drove the getaway 
vehicle that followed the Ryder van carrying the explosives. Mahmud Abouhalima is 
currently serving a prison sentence of more than 108 years for his role in the attack. 

Fares Khallafalla, who is currently in prison for his role in the plot to blow up New 
York City landmarks in 1993, also fraudulently used the SAW amnesty to obtain a green card. 
These and other examples of terrorists gaming our immigration system led the 9/11 
Commission staff to conclude, "as the INS struggled, its inability to adjudicate applications 
quickly or with adequate security checks made it easier for terrorists to wrongfully enter and 
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remain in the United States throughout the 1990s."^ The overall fraud rate in the SAW 

program has been estimated by INS officials at around 70 percent. 

US Citizenship and Immigration Sei^dces is in no better shape than INS to handle any 
increase in workload, let alone one that could involve three times the number of I RCA 
applicants. Fraud is still rampant in applications for immigration benefits and cutting corners 
is still the routine response to pressure to speed up processing. 

Since USCIS is a fee-funded agency, revenues would not increase until applications 
began to be submitted. That is far too late for the agency to begin gearing up for a workload 
increase. Congress would have to appropriate hundreds of millions of dollars to USCIS well 
in advance of any application period to allow time for hiring and adequately training the new 
work force that would be required. Moreover, each adjudicator must undergo a background 
check in order to obtain the requisite security clearance to access the necessary terrorist and 
criminal databases that applicants must be checked against. It has been estimated that just the 
background checks on needed new employees would cost $40 million. 

Even if Congress were willing to appropriate sufficient money to allow USCIS to hire 
and train the necessary work force, there are yet other choke points that would bog down the 
entire process. For example, as of a couple of months ago, the FBI had a backlog of more than 
400,000 immigration applicants awaiting name checks. Because USCIS is not a law 
enforcement agency, the FBI will not authorize USCIS employees to conduct the name checks 

1 9/21 and Terrorist Travel: A Staff Report oftheNationai Comtnissim on Terrorist Attacks Upon the United States 
(Franklin, Tcnn.: Hillsboro Press, 2004), p. 99. 
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themselves. Since each applicant presumably would need to undergo a name check, the FBI 

backlog would continue to grow and would stall the entire adjudication process unless it was 

addressed beforehand. 

(3) Flawed Premises 

Clearly, one can point to any number of specific shortcomings in IRCA. The most 
important shortcoming, however, is the fact that the entire law was based on two primary 
faulty premises. Despite overwhelming evidence that they were faulty, they persist in today's 
immigration debate. 

Mass Roundups vs. Amnesty— The first faulty premise was the idea that the only 
choices for dealing with the 4 million illegal aliens present at the time were either to order 
mass roundups and deportations or to legalize most of them. 

In fact, though, a third solution should have been obvious, especially since it is the only 
option that has proven itself effective again and again. That solution is comprehensive 
enforcement, which many have called "attrition through enforcement." Everywhere 
enforcement has been seriously tried, we have seen predictable results: the message goes out 
to the illegal-alien community that a crackdowm is underway, and behavior changes. 

Common sense tells us that enforcement of the law will result in modified behavior, just as 
non-enforcement of the law results in acceleration of illegal behavior. 

This is the essence of the theory of attrition. If we steadily ramp up our enforcement 
efforts and, finally, take away the jobs magnet by making automated worksite verification 
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mandatory for all employers, would-be illegal aliens wiU decide not to come because the 

benefits no longer outv\^eigh the risks. Those currently here illegally will begin to realize that 

the benefits of staying no longer outweigh the costs, inconveniences and separation from their 

home country, since they cannot work. They gradually decide to self-deport. Around 200,000 

established illegal aliens each year already are deciding to move back home. Once again, the 

key to the success of the attrition theory is perception. Only if current and would-be illegal 

aliens believe that we are serious about enforcement and intend to sustain our enforcement 

efforts will they modify their behavior accordingly. 

There is no question that some small share will find unscrupulous employers willing to 
hire them under the table for cash. The penalties for hiring illegal aliens under these 
circumstances must be severe to be a deterrent, and even then, they will not deter every 
employer. Any residual population of illegal aliens can be addressed as is appropriate at that 
point, though. The late Congressw’oman Barbara Jordan had it right when she said: 

Th.e credlhlUty of immigration policy can be measured by a simple yardstick: people ivho 
should get in, do get in; people who should not get in are kept out; and people who are 
judged deportable are required to leave.- 

Part of the illogic of the 1986 amnesty can be found in these two contradictory 
assumptions: 


2 U.S. Commission on Immigration Reform, U.S. Immigration Policii: liestoring Credibility. 1994. p. 3. 
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1. On the one hand. Congress assumed that after giving amnesty to all current illegal 

aliens, the enforcement provisions in the law would be powerful enough in the future 
to greatly reduce the number of new illegal aliens settling in the United States and 
would cause most future visa overstayers to decide to voluntarily go back home. 

2. On the other hand, they assumed that such enforcement was not capable of creating 
those results with the illegal aliens living in the country in 1986, thus requiring that they 
receive amnesty. 

The attrition through enforcement option that was rejected in 1986 was based on the 
logical premise that if enforcement will work in the future, it can work in the present. At the 
very least, the enforcement provisions passed in 1986 should have been fully implemented 
without any amnesty to find out how well they would work in reducing the illegal population. 

Economic Collapse— The other faulty premise that drove the 1986 debate and drives 
the current debate is the idea that our economy is dependent on the illegal aliens who are here. 
There are several variations on this economic theme, mostly promoted by the cheap labor 
lobby that profits from cheap foreign labor. Some would have us believe, for example, that the 
only way to keep the U.S. economy growing is to continually add workers to the labor force. 
Others assure us that immigration will save the Social Security system. 

The latest study by Robert Rector of the Heritage Foundation should dispel these 
simplistic notions once and for all. Rector examined all households in the United States that 
are headed by a high school drop-out— about 17.5 million households total, of which about 26 
percent are immigrant households (both legal and illegal). He looked at all spending and all 
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revenue at the Federal, state and local levels and found that each of these households costs 

taxpayers a net average of about $22,500 each year. That means a total, annual, net cost of 

almost $394 billion for all of these households. 

Rector is working now on a study that separates out the foreign-bom households 
headed by a high school dropout. He has found that each foreign-born household costs 
taxpayers slightly less— $18,500 per year— than native-born households. If we apply his 
numbers to the population that was legalized under I RCA, w'hich had a 70 percent dropout 
rate among roughly 1.5 million households, taxpayers are paying $19.4 billion each year for 
this population. These costs apply to all foreign-born high school dropouts, regardless of their 
immigration status. 

Obviously, the illegal aliens who are high school dropouts are already here and are 
already costing us. An amnesty, however, would ensure that they will stay here permanently 
and cost us into the indefinite future. It would also ensure that they could bring over any 
additional family members, who are likely to be high school dropouts, as well. 

The costs would apply to unskilled guestworkers, as well. A new guestv\'^orker program 
that brought in 400,000 unskilled workers and their families each year would carry an annual 
price tag for U.S. taxpayers of roughly $7.4 billion. 

For those who believe we could just further restrict welfare eligibility to eliminate these 
costs. Rector has calculated what it would take to make these households fiscally neutral. If 
we eliminated the Social Security system, eliminated the Medicare system, eliminated all 
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means-tested welfare programs, and then cut public education by about 50 percent, these 

households would be fiscally neutral. Alternatively, we could just ask the employers who hire 

these workers to pay the actual costs, rather than forcing taxpayers to subsidize their profit 

margins. If every employer who hires an illegal alien or who imports a foreign worker had to 

pay the full costs of that worker's presence in the United States, we would suddenly find that 

there are more than enough Americans to fill American jobs. 

Conclusion 

Clearly, there are a number of reasons why IRCA failed to solve the illegal immigration 
problem that existed in 1986. The failure to implement the enforcement provisions, the 
administrative overload caused by the amnesties, and so on certainly contributed to the law's 
failure. Primarily, though, IRCA failed because it was an amnesty. We will never solve illegal 
immigration by rewarding illegal aliens. 
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Ms. Lofgren. As everyone is aware, the bells have rung. What 
that means is that we have a vote on the floor of the House. Luck- 
ily, it is only one vote. So I would ask Members to go cast their 
vote and then immediately return. We will not have another vote 
for at least 2 hours, so we will have an uninterrupted opportunity 
to pose our questions to the witnesses. 

So we will recess for the next 15 minutes. 

[Recess.] 

[4:12 p.m.] 

Ms. Lofgren. The Committee will return to order, and we will 
begin our question process. As with your testimony, we will at- 
tempt to limit our questions and answers to 5 minutes, but as the 
Members have already noticed, I don’t have a very heavy hand on 
the gavel but let’s try and stick within our 5 minutes. 

Let me ask Dr. Pitti, first, in your testimony you talk about some 
of the economic impacts, and thinking about the Bracero program, 
the Federal Government really failed to ensure that employers 
complied with protections that were built into the program. And as 
a result, I think it is widely acknowledged that the individuals in 
the Bracero program received lower wages than native workers and 
had substandard living and working conditions. There is discussion 
now, and the White House in particular has been discussing a new 
worker program, a temporary program, as part of any immigration 
reform. What lessons do you think we could learn from the Bracero 
program to avoid if we were to do a temporary worker program as 
part of comprehensive reform? 

Mr. Pitti. Thank you for the question. I think of a few things off 
the top of my head. It is important to remember that the Bracero 
program was commonly understood by the early 1960’s, by the late 
1950’s as driving down wages for U.S. resident workers, for dis- 
placing many U.S. resident workers and keeping Bracero workers 
who were imported in very low wage positions. They were not paid 
the amount of money that they were supposed to have been paid 
under the terms of the contract. The other thing that is important 
here is the terms of the contract were actually quite generous. 

So I think it is important in any discussion of another guest 
worker program to really think critically and clearly about enforce- 
ment mechanisms because the terms of the contracts under which 
Bracero came were actually quite explicit that they were not to be 
used to undermine domestic labor, they were not to be used — they 
were not to be paid less than the prevailing wage, and so forth. But 
in fact in the enactment of the Bracero program and the way it was 
carried out, it was anything but that. 

So I would say this about any new efforts to think about a con- 
tract labor program, a guest worker program. First of all, I think 
portability is very important. I think workers need to be able to 
move from job to job. That was denied in Bracero and it kept them 
trapped under the thumb of employers and really vulnerable to a 
particular employer. I think portability is very important. I think 
that the ability — the guaranteed ability to join local organizations, 
including that collective bargaining is a very important part of any 
new guest worker program. And I think scrutiny, I think we need 
to think a lot about Department of Justice, the funding for the De- 
partment of Justice, funding for OSHA to investigate complaints 
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among guest workers, and I think actually also nongovernmental 
agencies ought to be brought into this, whether that is churches, 
citizens groups or others, also to play a role in monitoring working 
conditions among employed workers. 

Ms. Lofgren. Thank you very much. Mr. Chishti, in your testi- 
mony you state that a major failure of IRC A, what you call this 
narrow focus; namely, that it dealt almost exclusively with legal- 
izing the people who are here, and then deterrence, border deter- 
rence, and failed to provide for continuing market forces, for lack 
of a better word, and continuing demand for workers. But we have 
heard the IRCA also was basically in a sense a comprehensive bill 
in that it provided for future flows to the H-2A seasonal worker 
program. Now we have heard criticism of that program, but why 
was H-2A insufficient to meet the market demand in your opinion? 

Mr. Chishti. Thank you so much for that question. I think it is 
a complete misrepresentation, I think, of IRCA with respect to the 
future flows. I think in this Committee no one knows this more 
than Congressman Berman that IRCA did not create a new pro- 
gram for temporary workers. We already had a temporary worker 
program since 1952 in the context of H-2 program. All that IRCA 
did was to split the H-2 program into H-2A and H-2B. H-2A is pre- 
cisely meant for what it says, seasonal agricultural workers. So you 
can’t use seasonal agricultural work for anything that is nonsea- 
sonal and nonagricultural. So obviously we didn’t create any new 
channels in IRCA for future flows. That is basically positive and 
comprehensive in that regard by creating another channel. 

Ms. Lofgren. Finally, Dr. Legomsky, you have testified as to the 
family reunification issue. But you are a huge expert on immigra- 
tion law, and I thank you for that. Some Members have recently 
said that IRCA is exactly like what we are considering, what is 
being discussed today, there were fines then and there was — they 
went to the back of the line. But what are the differences be- 
tween — not to say that we would do — you know we don’t have a bill 
before us, but what are the differences between say what the Presi- 
dent is proposing as you know it and IRCA? 

Mr. Legomsky. As a couple of people have noted, IRCA imposed 
no fines or any other penalties whatsoever on the legalization bene- 
ficiaries. There were application fees to cover the cost of the proc- 
ess, but there was no punishment whatsoever. And as a result I 
think it is fair to call IRCA an amnesty. In my view, I don’t know 
how anything else could be an amnesty if it involves punishing the 
person for what the person has done. Normally when you hear the 
word amnesty, it means you violated the law but for some par- 
ticular policy reason, we will forgive you and not punish you in any 
way. The present legislation, most of the bills that have been intro- 
duced in both Houses, contain specific provisions for stiff fines. Peo- 
ple could quibble about how severe the fines should be or whether 
these are severe enough but there was clearly a punishment. And 
the idea is that after you have suffered that punishment, then you 
are free to apply through regular channels like anyone else. And 
if you meet a long list of requirements, which are then laid out in 
the proposed bills, you will be permitted to become a permanent 
resident, but even then you go to the back of the line. 
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Ms. Lofgren. I am going to interrupt you because I am going to 
live by the lights myself if I am going to ask others to try to keep 
within that rough time frame. So I will — we may have a second 
round if time permits and you are able to stay. So Mr. King. 

Mr. King. Thank you, Madam Chair. I do appreciate the testi- 
mony by the witnesses here today, and it piqued my curiosity for 
each of you. First, I should reference the issue raised by the es- 
teemed Chairman of the Judiciary Committee as to where I might 
come up with a number of 20 million illegals in America. And I 
would reference Bear Stearns study here that I am referring to 
that was dated January 3, 2005 and ask unanimous consent to in- 
troduce it into the record. 

Ms. Lofgren. Without objection. 

[The information referred to is available in the Appendix.] 

Mr. King. Thank you. And then I direct my first question then 
to Dr. Pitti. And as I listened to your testimony. Dr. Pitti, it occurs 
to me that there is a certain amount of focus on the compassion 
of America and what kind of Nation that we could and should be- 
come. My point comes down to, how many are too many? At what 
point does the geographical boundaries and their natural resources 
and the assimilation ability of the United States get saturated to 
where it sinks the lifeboat, so to speak; how many would be too 
many? 

Mr. Pitti. Thank you for the question. With respect, I don’t feel 
that I or most people can answer that sort of crowded lifeboat ques- 
tion. I think it really comes down to a subjective analysis of what 
we think are the relative capacities of different sorts of immigrants 
and the relative desirability of different groups in American soci- 
ety. What I often say to people who ask me that sort of question 
is that we have long lived with these sorts of questions in the 
United States. As I think you know from the hearings at Ellis Is- 
land, that there have long been concerns in the United States that 
the number of immigrants in this country is far too many already, 
far disproportionate to the number that we want, wheter be they 
Italian, too many Italians, too many Chinese, too many Japanese. 

Mr. King. You wouldn’t speculate to that answer but wouldn’t 
that be the very first question they would advocate for a policy that 
couldn’t be undone or redone? Wouldn’t that be the principle ques- 
tion if we were to deduct a reasoning path down through this im- 
migration question? 

Mr. Pitti. What I tried to offer in my testimony. Congressman, 
as you know, is the reminder that we need to think about sending 
countries and about solutions that brings sending countries into a 
real vibrant part of the discussion of how we are going to solve im- 
migration migration problems in the 21st century, to note that mi- 
gration problems are global problems that they develop out of U.S. 
policies, out of the policies of governments and economies. 

Mr. King. I also admit again, that is a central question. I turn 
to Ms. Jenks. First of all, in the definition of amnesty that we just 
heard from Dr. Legomsky, would you agree with that definition? 

Ms. Jenks. I wouldn’t. I don’t think that some or any kind of 
penalty is sufficient here if you are giving the person who broke 
the law what they broke the law for. If someone comes here for a 
job and they get the job but they have to pay $2,000, $5,000, 
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$10,000, they still get the job. That is what they came for, and 
therefore the message that goes out is if you want to go to the 
United States for a job, you can go illegally and you will get your 
job. 

So I think the strings that are attached are much less important 
and the people — I mean, the whole point of amnesty — we are not 
opposed to amnesty because it is the word “amnesty.” We are op- 
posed to it because of the message it sends and results that it has. 
I mean that message has consequences. Other people are going to 
come. 

Mr. King. And undermine the rule of law? 

Ms. Jenks. Absolutely. 

Mr. King. You also in your written testimony, I noticed you ref- 
erenced a study done by Robert Rector of the Heritage Foundation. 
Would you care to expand on that a little bit? 

Ms. Jenks. He has just in the last couple of weeks released the 
first of three studies that he is working on that looks at the cost 
to taxpayers of households headed by high school dropouts. There 
are I 7 V 2 million of those households in the United States, native 
born and foreign born, and those numbers he looked at include all 
expenditures and all revenues. Federal, State and local, and using 
the same methodology as the National Academy of Sciences did in 
the late nineties, for all U.S. households he found that these house- 
holds cost $394 billion a year; the net average cost is about $22,500 
per household. He is now working on a study that breaks out the 
foreign born portion of those households and he has given me some 
of the new numbers he has come up with. The average net annual 
cost is $18,500 of these high school dropouts, foreign born headed 
households. So if you are looking at, for example, the people who 
are legalized under IRCA, the annual net cost of that population 
would be roughly $19.4 billion. 

Mr. King. Thank you, Ms. Jenks. I would ask unanimous consent 
to introduce the Rector study into the record. 

Ms. Loegren. Without objection, the study will be made part of 
the record. 

[The information referred to is available in the Appendix.] 

Mr. King. Thank you. Madam Chair. And then would I turn to 
Mr. Chishti. In your written testimony I noticed that you discussed 
Social Security and how we are going to fund the baby boomer gen- 
eration. If we bring in a massive number, tens of millions of new 
immigrants into the United States, who funds their retirement? 

Mr. Chishti. The generation of people who come after that? I 
mean, the critical thing about the number is that by the year 2030 
I think really more than — pretty close to one-third of our popu- 
lation is going to be more than 55 years old. That is a huge, stag- 
gering number. So if you are going to have that many retirees, we 
need active workers to contribute to the Social Security system. 
That is our more urgent problem. We can’t solve the more urgent 
problem unless we get a new flow of workers into that. 

Mr. King. I would submit we need to look a few generations 
down the road. 

Mr. Chishti. We need a continuing supply of workers to be able 
to do that. 
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Mr. King. Thank you, Mr. Chishti, and thank you, Madam 
Chair. 

Ms. Lofgren. Thank you. I would turn now to the Chairman of 
the full Committee, Mr. Conyers, for 5 minutes. 

Mr. Conyers. Thank you. In the spirit of which the second hear- 
ing was called, I wanted to look at the Simpson-Mazzoli bill, IRCA, 
and from the perspective of worker exploitation. And that seems to 
be something that we need to be cognizant of as we try to put to- 
gether the legislation in 2007. Now, Simpson-Mazzoli, one-time fix, 
no consequences, no fines, we concede — this is the one time I will 
concede amnesty was applicable here, folks. Remember that limita- 
tion. There was amnesty involved. But what about what happened 
there, the subcontractor relationships, the fictitious relationships? 
What do you think about that? I want to ask Dr. Legomsky about 
that. And all of you, as a matter of fact. 

If you weren’t following the question 

Mr. Legomsky. I think I understand. The question is really what 
went wrong with employer sanctions and some of the related provi- 
sions? 

Mr. Conyers. And to the worker exploitation. It is the exploi- 
tation that I am really trying to get at is how that happened. 

Mr. Legomsky. Yeah. I think 

Mr. Chishti. As I said early on. Congressman, there are various 
ways in which employers have circumvented their liability under 
employer sanctions. The one you point out is one of the most 
charged ones. People use independent contractors and get away 
from the definition of an employee. Now that problem is a huge 
problem in our country, not just related to sanctions. I think the 
Department of Labor itself has found out that like 30 percent of 
companies in the U.S. use independent contractors or people who 
normally should be called employees. 

Mr. Conyers. Even now. 

Mr. Chishti. Even now. Even now. Then we know people use 
fraudulent documents. We have a growth industry in fraudulent 
documents so that people can comply with the letter of the law 
while they are actually hiring undocumented workers. So we have 
paper compliance but a huge prevalence of undocumented popu- 
lation at the same time, and that is obviously not good for the rule 
of law. And then employers have used middlemen, as we call them, 
the employment agencies, to hire people. Wal-Mart had a very cele- 
brated big case last year. Wal-Mart settled for $11 million because 
they were using janitors in their stores which were supplied by 
some other company. Wal-Mart finally gave up and they settled for 
$11 million. It was one of the largest awards in this country where 
an employer has paid, admitting essentially that they use undocu- 
mented workers. 

So all these ways in which people have circumvented this law 
should be stopped. And my suggestion about this is threefold. With 
respect to the employment agencies, we should make employers di- 
rectly liable for hiring undocumented workers and not let them 
take the refuge in using employment agencies. If the employer-em- 
ployee relationship is with the actual employer, that employer has 
to be responsible. With respect to independent contractors, I re- 
spectfully say that this Congress should revisit the definition of an 
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employer of an independent contractor. We had a very important 
commission all of you are familiar with, in 1995, look at this issue 
and basically said we should he honest about who an independent 
contractor is. Unless these people are willing to take risks for their 
own jobs, if they work for multiple employers, only in those kind 
of contexts we should treat someone as an independent contractor 
and not just let an ordinary employee be called a contractor. And 
I think those things are very important. The first thing is people 
are off the books. And people are off the books because we have 
stopped enforcing minimum wage laws in our country. There is less 
enforcement of wage in our laws today in the United States than 
there was in 1975. 

Mr. Conyers. Attorney Chishti, has worker exploitation in- 
creased since Simpson-Mazzoli days? 

Mr. Chishti. I mean Simpson-Mazzoli as you full know. Con- 
gressman, was intended to improve wages and working conditions. 
We now know that about 8 million people in this country live below 
the poverty level. That is not — it certainly hasn’t helped the — we 
know there are industries out there, especially labor intensive in- 
dustries where DOL has demonstrated that there is huge violation 
of wage and law provisions, overtime law, health and safety law. 
It clearly has not improved, and unionization has clearly gone 
down since IRCA. And we know especially in the unionizing con- 
text, employers have very effectively used sanctions as a way to 
avoid a union. 

Mr. Conyers. Well, thank you so much. 

Ms. Lofgren. Thank you, Mr. Conyers. I would turn now to my 
colleague from California, former Attorney General Mr. Lungren. 

Mr. Lungren. I thank the Chair for the time. And as one of 
those who worked on the 1986 bill, I am very interested in your 
comments. There was an expressed concern on many of our parts 
that the SAW program was a program that would potentially be 
subjected to fraud. And it was not our first choice, but it looked like 
that that is the one that ended up with the most fraud. I was inter- 
ested in Ms. Jenks’ comments that there was a spike in illegal im- 
migration immediately after the signing of the bill. That is not 
quite accurate. If you look at the figures, the bill was in 1986, you 
will see the numbers in 1987 were down actually, and they were 
down for about, as I recall — and I am doing this from memory — 
for about 14 months. And then when it became clear that employer 
sanctions were not going to be imposed and the SAW program was 
rather fraudulently exploited, then the signal was very clear. We 
were going to have the legalization but we weren’t going to do the 
other part, which was supposed to be the balance of the program 
that we all signed off on. We would have enforcement, and that is 
not a criticism of any Administration or any Congress, that was fol- 
lowed through by both Democrat and Republican administrations 
and Congresses. We didn’t have the will to do it. 

So it seems crystal clear to me that we had better have the will 
to have enforcement and we had better have meaningful enforce- 
ment if we are going to have any type of legislation whatsoever. 
Now, our first two witnesses — I am sorry I was not here to hear 
your testimony, but in the written testimony it appears that you 
were suggesting exploitation of the workers as a result of some of 
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the programs we had. It seems to me one of the worst parts — well, 
the real negative part of the Bracero program, for instance, was 
that it tied you inextricably to a particular employer. So that if you 
wished to make a complaint about that employer, you would prob- 
ably find yourself back in Mexico before that could be heard. And 
it seems to me if we were able to have another temporary worker 
program, maybe it would make more sense to identify a geographic 
region and a particular line of work, make the determination as to 
how many jobs may be necessary, and allow people to come into a 
geographic region for a particular type of work but not necessarily 
tie them to a particular employer so they do have some mobility 
and the argument that you would find exploitation would be lost. 

I would just like the four panelists to answer this question, and 
that is, with the legalization program we had before, what is your 
opinion with respect to the argument that therefore, that is based 
on the history of the 1986 program, we cannot entertain any 
thought of any program that would regularize those who have been 
here illegally for a substantial period of time even if you were not 
to have citizenship as part of that because it would be tantamount 
to amnesty? 

Mr. PiTTl. I will try to answer that quickly. I don’t think that is 
the lesson of IRCA. I think in fact that the regularization of resi- 
dents who were in the United States prior to 1986 by providing 
them with amnesty and what might in the future of course might 
not be amnesty but some sort of regularization was the success of 
IRCA in some real way. That part of it allowed members of the 
U.S. society to come out of the shadows, to use 21st century par- 
lance, to join with workers who were U.S. born and U.S. citizens. 

Mr. Lungren. Well, we made it very clear at the time that it was 
to be one time only. That is the way we broadcast it internally and 
externally. 

Mr. PiTTi. You are asking me if the U.S. Congress cannot afford 
to be inconsistent on this question? 

Mr. Lungren. I am saying, what would the future hold for us if 
we enacted some sort of program to regularize those who are here 
short of citizenship? Would that set up the same scenario that we 
see now where we legalize 20 years ago 3.5 million people, now we 
have by your estimates I think 12, or whatever the number is that 
you are talking about. 

Mr. PiTTl. I will just quickly say that you know my testimony 
was designed to argue that in fact flows northward from Latin 
America through the United States are so systemic and institu- 
tionalized that it is hard to imagine — one has to imagine very, very 
stringent enforcement to stop that migration from coming in the fu- 
ture. And I don’t think that another legalization program would en- 
courage further migration. 

Mr. Lungren. So it is irrelevant? 

Mr. PiTTi. I am sure it is relevant, but I don’t see it as a domi- 
nant problem. 

Mr. Chishti. Well, first of all, I mean it really depends, it is all 
nomenclature. I think the A word, that the concept of amnesty I 
think sort of diffuses the discussion of what we are trying to do in 
terms of integration of people here. I think most of them as you 
know full well. Congressman, have engaged in civil infractions. 
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These are civil violations of our law. It is perfectly fine to have civil 
fines and have large civil fines exactly to punish people for large 
civil violations. I think if we do a heavy fine, I think that would 
not in my mind be called amnesty. 

The second question isn’t going to create a precedent, so we keep 
on doing this again and again. This was what was wrong with 
IRCA, and you were in the middle of that charged debate. What 
we didn’t do with IRCA was provide a mechanism for people to 
come for labor market needs in the future, and I said that while 
you were not in the room today. If as part of a comprehensive im- 
migration reform we create more channels for people to come 
through for the labor needs of our country, we won’t have the need 
to do the amnesty in the future that we are doing now 20 years 
later. 

Ms. Lofgren. Dr. Legomsky and Ms. Jenks. Be very quick if we 
could, please. 

Mr. Legomsky. As a proponent of legalization, I have to acknowl- 
edge that I don’t think legalization will solve the undocumented 
problem any more than I think most backers of legalization in 1986 
really thought that this would solve the entire problem of legal im- 
migration once and for all. It was never designed to accomplish 
anything that ambitious. But it does take into account the practical 
reality that today we have 12 million undocumented immigrants in 
the United States who clearly are not going to leave voluntarily. 
And therefore, if there is no legalization, the question becomes, 
what do you do with these 12 million people? 

Now one option is to simply do nothing and to say, okay, we have 
12 million undocumented folks here in the United States. But there 
are real disadvantages in doing that. One is that these people are 
living in underground subcultures that are not healthy for anyone. 
They certainly aren’t healthy for the immigrants themselves or for 
their children who live in daily fear that 1 day they or their par- 
ents are going to be apprehended or deported. Many of these chil- 
dren are U.S. citizens. 

Second, in this post- 9/11 era, it is much better for the Govern- 
ment to know who people are, where they are, to have photographs, 
to have biometric information, et cetera, than for people to be un- 
derground. 

And third and last, illegal status renders you extremely vulner- 
able to exploitation by employers, which is bad not only for you but 
also for American workers who don’t get hired as a result. 

Ms. Lofgren. Ms. Jenks. 

Ms. Jenks. I would say that if we have another regularization 
program of any sort where illegal aliens get legal status, temporary 
or permanent, we will see more illegal immigration. And we will 
be sitting here again 10 years from now 20 years from now, and 
there are additional issues if you make it no citizenship in the path 
because then you essentially create a second class of people in this 
country. Essentially we are importing a servant class if that is — 
if these people can stay for any length of time and not get on the 
normal path to citizenship. But yes, absolutely we will see addi- 
tional illegal immigration. 

Ms. Lofgren. Thank you very much. I am going to call now on 
the gentleman from Illinois, our colleague, Mr. Luis Gutierrez. 



88 


Mr. Gutierrez. Thank you. Mr. Pitti, I would like to ask you a 
question. In IRCA, the year everybody seems to know around here, 

1986, what year did you have to be in the United States and be 
able to prove you were in the United States if you were not an agri- 
cultural worker? I mean, you were washing dishes or some other 
function in our economy in order to benefit from the 1986 legisla- 
tion? 

Mr. Chishti. January 1 of 1982. 

Mr. Gutierrez. January 1, 1982. And isn’t it true that the first 
offices that were opened by the Federal Government did not open 
until about mid-1987? 

Mr. Chishti. They opened on June 1, 1987. 

Mr. Gutierrez. Good. I was guessing. Actually, Mr. Berman 
helped me quite a bit in figuring out that day. Congressman Ber- 
man helped me quite a bit. So we passed the legislation in 1986. 
What do you think the figure was of undocumented workers that 
were locked out, that were here in the United States on June 1, 

1987, when the Government said, come on down, bring us your doc- 
uments, we are going to take some fingerprints, make sure you are 
not a security risk, we want you to legalize. What do you think be- 
tween 1982 and that date, how many people do you think didn’t 
make it because of that? 

Mr. Chishti. Again these are all estimates. At that point we had 
about 4 million people. 

Mr. Gutierrez. About 4 million people. 

Mr. Chishti. And 3 million, as we know, got legalized. 

Mr. Gutierrez. So about a million, a fourth of them? 

Mr. Chishti. Three-fourths of them did get legalized. 

Mr. Gutierrez. So a fourth of them didn’t make it because of the 
time lapse. 

Mr. Chishti. Time, yeah. And in response to Congressman Lun- 
gren’s question about the SAW fraud, this was I think what I was 
trying to point out in my earlier testimony, the fact that we had 
this huge 5-year gap from the enactment to eligibility. It created 
a huge incentive for people who were not eligible to try to be 
SAWs. SAWs fraud was created by people who became ineligible 
because of the long line. Then they found all kinds of fraudulent 
documents to become SAWs. 

Mr. Gutierrez. Thank you. And because the Chair may not be 
as generous with extra time for me 

Ms. Loegren. I am very even-handed. 

Mr. Gutierrez. So if we do it — if we overhaul our immigration 
system, there should be a date closer to the date we pass the legis- 
lation and actually open up the offices and the legislation so we 
don’t have that gap again? 

Mr. Chishti. As I said, the lesson from 1986 was the program 
should be as inclusive as possible because that is the way to avoid 
fraud. 

Mr. Gutierrez. Because that is the way to avoid fraud. And it 
also helps to bring the undocumented 

Mr. Chishti. Otherwise you would have split families because 
one family member would be eligible, the other would not, and we 
are not going to deport the spouse. In fact, that is what created the 
backlog in our present family immigration system. 
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Mr. Gutierrez. I don’t know because this is a little bit outside, 
but given your expertise in this matter maybe you could help this 
Committee understand. Ms. Jenks says they are all here illegally, 
we shouldn’t give them any benefit, any right to regularize because 
it will cause another massive wave of illegal immigration. 

Let me ask you, of the 12 million undocumented workers that 
exist in this country, if those are workers, are we talking — when 
we use the figure 12 million, are we talking about the children and 
spouses that aren’t working? Is that the total number? 

Mr. Chishti. It is the total number. The best guess about work- 
ers is about 8 million. 

Mr. Gutierrez. And I have found that in my practice as a Mem- 
ber of Congress, as people come to my office, on a number of occa- 
sions that undocumented workers come with seventh, eighth grad- 
er, high school, even college children to my office, coming and seek- 
ing — I have the case regularly, I am 21 years old, you Imow, I was 
born in the United States. I would like to legalize my parents’ sta- 
tus and petition for them. But they can’t because there is a 10 and 
the 3-year bar; even if they are employed and can meet the other 
things, they can’t. And I ask them well, why didn’t you regularize 
before? And actually they were born after January 1 of 1982. What 
do you think the number — if we were to do a massive — if we were 
to use all the power of the Federal Government that could come 
and we had the political will and the requisite resources to deport 
them, how many American citizen children would have to be de- 
ported with their parents in order to keep that family unit? 

Mr. Chishti. Like 3.1 million in households where at least one 
member is undocumented. 

Mr. Gutierrez. So the question of undocumented workers has an 
impact on American citizens. And if we are going to do a com- 
prehensive immigration reform, we stress many times our immi- 
gration, we always stress the undocumented, the undocumented, 
the undocumented. But I think, as Mr. Legomsky said, it impacts 
those of us that are here legally. Mr. Legomsky, do you know how 
many years it would take if I were a Filipino to petition my brother 
from the Philippines? Could you share how many years it would 
take? 

Mr. Legomsky. I believe it is somewhere between 15 and 20. The 
estimates are not exact because all the visa bulletins will tell us 
is how many years those who are now receiving visas had to wait. 
We don’t necessarily know how many years a person who applies 
now would have to wait. But 15 to 20 I think would be a reason- 
able estimate. 

Mr. Chishti. I think for the Philippines it is exactly 22 years. 

Mr. Gutierrez. Okay. 22 years. That is to reunite — and I will 
end with this. That is to reunite, Ms. Jenks, an American citizen 
at their Thanksgiving table, and they have one brother still out- 
standing from the Philippines to bring him to America. Those are 
American citizens who did it the right way. So our immigration pol- 
icy and our reform also has an impact on those of us who are here 
legally in the United States and the family unity and basis and the 
roots and the stability of our Nation. 

Thank you very much. Madam Chairwoman. 

Ms. Lofgren. Thank you. And now we will turn to Mr. Forbes. 
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Mr. Forbes. Thank you, Madam Chairman. And let me thank all 
of you for being here. I heard the distinguished Chairman of the 
full Committee mention the fact that we had an enforcement-only 
approach, but as I travel around and talk to people, we don’t have 
an enforcement-only approach. We basically have an enforcement- 
when-you-feel-like-it approach. And that is what we feel are the 
most complaints about. We also hear a lot about nomenclature, and 
I know people don’t like words but as my good friend from Cali- 
fornia says over and over again, at some point in time, words really 
do mean something. And basically we look and we have immigrants 
that are here and some of them are here legally and some of them 
are here illegally. 

I had a friend one time who would never balance his bank ac- 
count. And what he would do is each time he would get in trouble, 
he would close the bank account and then he would go to another 
bank and open up a new account and say he had solved the prob- 
lem. And sometimes that is what we do. We come in here and one 
of the easiest things we can do to get rid of an illegal immigration 
problem is change the name and say that everybody who is here 
illegally is here legally. 

I have heard all this talk today about workers, but the problem 
is not just workers. One of the things we have heard testimony in 
here about are criminal gang members that are here criminally 
and under TPS are actually protected where they could be out on 
the sidewalk in front of somebody with a placard that says, I am 
here illegally and I am a member of the most violent criminal gang 
in America, and we can’t even reach down pick them up and get 
them out of the country. We don’t need a lot of hearings to do that. 
We could do something about that today. We have individuals who 
are here that are driving under the influence illegally, and they kill 
innocent people who are here legally. And you know, as I look at 
this problem 20 years ago by all the testimony I heard, we had 3 
million people. Today we have four to seven times that number, 12 
to 20 million. I don’t know how you ever get that number exact. 
There is no directory out there that tells how many people are here 
illegally. But 20 years from today if we do the same process that 
everybody is arguing to do and we fail again, we will have between 
48 million to 140 million illegal immigrants in the country. And 
just like a Casablanca movie, we will round up the same witnesses 
and we will come back and say let’s just change the bank account, 
let’s change the name and do it all over again. 

Ms. Jenks, this is the question I have for you. Go back to 1986. 
Look at the 3 million illegal aliens that were in the country. We 
paid $1 billion for 4 years to basically compensate for the reim- 
bursement to States for public assistance, health and education 
costs resulting from that legalization. Was that $4 billion suffi- 
cient? And then given the fact that we are looking at today based 
on whichever numbers you want to pick, the 12 million or 20 mil- 
lion, how much would it cost us today if we began to reimburse the 
States for those costs? 

Ms. Jenks. Well, the $1 billion didn’t even come close to the ac- 
tual cost. And according to Robert Rector’s numbers from the Herit- 
age Foundation, if we are looking at a population of 12 million ille- 
gal aliens, conservatively 6 million households at a 49 percent high 
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school dropout rate, according to DHS numbers, the average an- 
nual cost of this population to taxpayers right now is $54.4 billion. 

Mr. Forbes. $54 billion per year? 

Ms. Jenks. Per year. 

Mr. Forbes. And that is the annual cost today? 

Ms. Jenks. Right. That is Federal, State and local, so not just 
State. 

Mr. Forbes. Mr. Pitti, did I misread your testimony or did I read 
in there and basically hear you indicate that you think the poverty 
and crisis in Mexico was caused by the policies of the United States 
officials? 

Mr. Pitti. Certainly not exclusively U.S. officials. Congressman. 
That would be a real misreading of history and I would not like to 
be accused of that. 

Mr. Forbes. You might want to reread your testimony again. It 
kind of indicates that when you look at the testimony in there on 
page 3. But maybe I am just misreading that. 

Just to finish up with you, Mr. Chishti. I notice in your testi- 
mony you say the legalization program in hindsight was the most 
successful element of IRCA legislation. Yet only 3 years after that 
bill — here is the headlines that were in the papers. In 1989. “Bor- 
der Patrol Losing Ground” — that is The Washington Post — 3 years 
after the signing of landmark immigration reform law designed to 
bring the border at San Diego under control, the nightly rush of il- 
legal immigrants has begun again to overwhelm U.S. border pa- 
trol.” 

In 1989, New York Times, “Migrants’ False Claims, Fraud on 
Huge Scale. In one of the most extensive immigration frauds ever 
perpetrated against the United States Government, thousands of 
people who falsified amnesty applications will begin to acquire per- 
manent resident status next month under the 1986 immigration 
law.” 

Finally, 1989, Los Angeles Times, “Border Arrests Rising Rap- 
idly.” And then it says that there is a sweeping increase along 
U.S.-Mexico border has begun to surge, signaling a possible re- 
newed wave of illegal entries, according to officials. 

How do we find success? 

Mr. Chishti. Thank you. That is a long question though. I think 
success means — I am talking about the legalization component of 
IRCA. That is why I say compared to other components. 

Mr. Forbes. So was I. 

Mr. Chishti. Yeah. That the people who were the — who were 
supposed to get legalized under that program about in the general 
legalization program, I think most evaluations thought that there 
was very little fraud. The fraud that happened was in the SAWs 
program. And as I said before, there was reason for the fraud in 
the SAWs program because the way we wrote that SAWs program 
and wrote this long time between the eligibility date and the imple- 
mentation date. That is what created. 

Mr. Berman. Not in the SAW. In the regular program. 

Mr. Chishti. Exactly. Sorry. In the regular program, that created 
incentive for the fraud in the SAWs program. So legalization as a 
program I think was very successful both in terms of people it was 
supposed to legalize, and two, in terms of very effective, actually 



92 


collaborative relationship between the Government and the not for 
profit sector. It was one of the best collaborative roles. 

Mr. Forbes. But not effective in stemming the tide of illegals? 

Mr. Chishti. I didn’t say anything about border enforcement or — 
sorry. I wanted to say that if we had provided for future flows by 
increasing legal channels, we would not have had those kinds of 
pressures from the border that you point out. 

Mr. Forbes. Because we would have defined them as legal in- 
stead of illegal. 

Ms. Lofgren. Thank you, Mr. Forbes. 

Mr. Berman. 

Mr. Berman. Well, that is — the last point Mr. Forbes made is an 
interesting one because in my way of thinking that is why the com- 
prehensive approach is so important. I would never suggest that a 
legalization program will result in there not being future illegal im- 
migrants. I don’t buy Ms. Jenks’ notion that it will incentivize it 
because it seems quite incentivized already. I don’t think passing 
a legalization program will do much more than — it is about avail- 
ability of jobs and whatever else might be available and the ability 
to do it. 

Simply creating new legal avenues for people to come isn’t 
enough because whatever new avenues we create, there will be 
more people who want to come than slots we allow. So then you 
get to two other issues, one of which I think was the single biggest 
failure of IRCA was the fraud of — we know about the SAW fraud, 
but the fraud of employer sanctions was the big fraud. And I think 
Mr. Chishti spoke to that issue, and the importance 

If we want to be straight with the American people, we have to 
devise something which essentially tells them that because of 
things like a meaningful effectively implemented and very difficult 
to implement employer verification program involving biometrics 
and the ways in which an employer can quickly learn that the par- 
ticular worker is authorized to work — ^by the way, the existing vol- 
untary pilot program that some of my colleagues like to rave about, 
yeah, it tells you if you have a Social Security number that is a 
real Social Security number. It doesn’t tell you if you are the per- 
son who should be using that Social Security number. So you need 
a very sophisticated verification program. And then you need to do 
the things like holding the — sure, employers should be able to use 
labor contractors and employment agencies and all these other 
things. But they have to be accountable in the context of the em- 
ployer-employee relationship for the decisions of their agents in 
those capacities. 

We know what happened in agriculture after 1986. A bunch of 
people were legalized. But the flow of illegal immigrants continued. 
Employers a little nervous about employer sanctions delegated 
whatever direct hiring they were doing to farm labor contractors, 
who in many cases were — I mean it was a total sham. And those 
new workers were cheaper than the ones who had been legalized, 
in part because there is a natural progression out of agricultural 
work and in part because they were pushed out by the availability 
of cheaper labor. You create a whole new wave of illegal immi- 
grants. So I think — I mean that is the essence of it. 
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And to Ms. Jenks, I don’t accept your definition of amnesty be- 
cause it would seem to me if all the people who tried to rob banks 
and were arrested, and in one decree we released them all from 
jail, they may not have gotten the money from the bank but I 
would call that an amnesty. So in other words, — and secondly, 
under — but accepting your definition for these purposes. So even a 
person who introduces a bill that says if they came here illegally, 
if they go back home they can come in as a legal guest worker, for 
you that would be an amnesty as well because in the end they 
would be part of a process which allowed them to get that for 
which they committed the illegal act. 

Ms. Jenks. If they could bypass the 3- or 10-year penalty that 
is an amnesty. Waiving that penalty is an amnesty. It is not a tax 
amnesty. 

Mr. Berman. When my friend from Virginia, Mr. Goodlatte, in- 
troduces a bill for agricultural guest workers to be eligible, you 
could have come here illegally, but if you go back and come through 
that program that is an amnesty, too. 

Ms. Jenks. I have had this discussion with his office in fact that, 
yes, that is waiving the penalty. 

Mr. Berman. What about the amnesty of doing nothing? 

Ms. Jenks. Absolutely horrible. 

Mr. Berman. What about the amnesty of allowing 12 million peo- 
ple with all of the conditions of exploitation, the paralysis of the 
Congress unable to figure out how to deal with this, scared of 
words like “amnesty,” unable to find that kind of common ground 
to reach a sensible and effective solution, doing nothing because 
whatever those newspaper articles Mr. Forbes read about 1989 and 
illegal immigration, the numbers for many years later were much, 
much higher than they were in 1989. And why doesn’t that just 
continue? Why isn’t the biggest amnesty of all the amnesty of doing 
nothing? 

Ms. Jenks. It isn’t. I certainly would not say that this is what 
we want. We don’t advocate doing nothing at all. But in fact, the 
numbers were the highest that we have seen — that we saw for 
about a 10-year period in 1989. I mean, they spiked after the am- 
nesty. 

Mr. Berman. When they really got high was after we passed that 
tough 1996 law that was going to stop illegal immigration with the 
3- and 10-year bar. Then we really saw the number of illegal immi- 
grants — I don’t think you would call the 1996 law an amnesty. 

Ms. Jenks. No. But the 245(i) provisions that Congress was pass- 
ing every 2 years were. 

Mr. Berman. In 1996 they repealed the 245(i) provisions, as a 
matter of fact. 

Ms. Lofgren. Thank you, Mr. Berman. The gentlelady from 
Texas, Ms. Jackson Lee. 

Ms. Jackson Lee. I thank the Chairwoman very much. I think 
these methodical building block hearings are both important for the 
thoughtful testimony that the witnesses have given and that we 
are allowed to share, and also it indicates the seriousness of the 
effort that we intend to engage in in this Congress. I have said on 
a number of issues, I think this takes a number one position in 
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that, that this is the year, frankly, that you have to address a ques- 
tion that becomes a mounting crisis because of the inactivity. 

Just for the record, I want to make sure that the idea of amnesty 
is clearly defined, as I noted to be in the dictionary, because one 
of the main criticisms of IRCA is that its legalization program 
granted amnesty, and I have heard both humorous and other defi- 
nitions of amnesty. But by the American Heritage Dictionary, it is 
considered a general pardon granted by Government, especially for 
political offenses. And it was derived from the Latin word 
“amnesti” which means amnesia. 

The STRIVE Act, which is a bill that has been introduced and 
the Save America Comprehensive Immigration Reform Act that I 
authored that has been introduced, and what I have heard from 
the leadership of this Congress, the leadership of this Committee 
does not suggest that any underlying bill will have adopted the def- 
inition of amnesty. None of those will have any provisions that 
would forget or overlook immigration law violations. 

In addition, out of some respect for history, because certainly 
Senator Simpson and Senator Mazzoli obviously wanted to do the 
right thing, and I believe that as they have described the short- 
comings were not necessarily due to design because they were look- 
ing at maybe a more limited picture of immigration, but really due 
to the failure to execute the law properly. So my frame of questions 
will be in that context to be able to try and address where we need 
to go. 

And might I also say to Ms. Jenks, I think the value of America 
is that we have diversity and diversity of opinion. But I couldn’t 
help analyze the 17 million high school graduates or, I am sorry, 
those who had not graduated from high school. And it cost about 
$300 billion, a small pittance to the billions upon billions of dollars 
that the war in Iraq is costing. And I would imagine you know if 
there was a group that was the Number sUSA on poverty if they 
had indicated that these folk are really costing the country and 
what next train can we put them on, these are not helpful answers 
because out of those non-high school graduates, I would imagine 
there are any number of laborers that are doing constructive work. 

One of the failures that amounts to the $354 billion, whatever 
the number is that you have given us, is a systemic societal prob- 
lem of a lack of access to health care. We don’t have universal 
health care. So we have poor Americans and poor others not be- 
cause they are poor with a lack of education not working, it is be- 
cause we don’t have a system to give them access to health care. 
So therefore, there is an enhanced burden on the system for the 
cost of their health care. But that is a cost of poverty as well. 

Let me go to Mr. Pitti on my overall framework and say to you, 
if we had had a better enforcement system under the Mazzoli- 
Simpson, would we have been more effective? And isn’t that what 
you see or perceive that we are trying to do now, measures of en- 
forcement that work alongside the border but also work internally? 

Mr. Pitti. I think that had Simpson-Mazzoli had a more effective 
enforcement mechanism or set of mechanisms, indeed there might 
have been gains made in the 1980’s and in the 1990’s. And I cer- 
tainly recognize that that is what this Congress is trying to think 
very carefully about as we move forward into the 21st century. 
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These are labor market issues. As you know, they are regional, 
international labor market issues. They are difficult ones because, 
as we know, undocumented residents have come despite the en- 
forcement mechanisms that we have put in place. And what I tried 
to call Congress’ attention to again, as it has been in the past, are 
the difficult — the real costs on migrants in trying to pass through 
the border in the era of the 1980’s and 1990’s. 

Ms. Jackson Lee. This question to Mr. Chishti and Mr. 
Legomsky. I hope I have it almost correct. Ms. Jenks, why do we 
demonize the system of immigration and immigrants? And my red 
light. But if you could all each try to answer that. Why do we all 
try to demonize this issue? 

Mr. Legomsky. I think that “demonize” is the right word because 
there are individuals and organizations who demonize the undocu- 
mented population. There are clearly harms associated with illegal 
immigration, and we shouldn’t sweep those under the rug. But by 
and large, we are talking about a population of fairly hard-working 
folks who come here because they want a better opportunity for 
themselves and for their children. That is not to say that we have 
an obligation to give people whatever they want. But at the same 
time I think we need to take pains not to exaggerate the harms as- 
sociated with illegal immigration or to ignore the benefits. 

Many of the studies that have been done on the economic impact, 
and the one that Ms. Jenks mentions is just one of many, many 
studies, come up with very different conclusions. Undocumented 
immigrants do cost taxpayers money in services. But of course they 
also pay taxes. They pay Federal and State income taxes, they pay 
property taxes indirectly when they rent. They pay sales taxes. 
They pay gasoline taxes. Whether the total amount they pay ex- 
ceeds the amount they receive in services is an issue on which 
economists are very much in disagreement. So I think we need to 
be very careful on this. 

Ms. Lofgren. Mr. Chishti. 

Mr. Chishti. I think it raises really to me very compelling moral 
issues. I mean, people who prepare our food, people who take care 
of our children, people who take care of our grandparents, we find 
it okay for them to do it. But we don’t want to award them with 
membership in society. I mean that to me I think is fundamentally 
immoral. And you know, and that level of understanding I think 
on this issue has sadly been lacking. 

Ms. Jenks. I actually agree with that. I think it is absolutely 
wrong that anyone would blame the individual immigrants who are 
here illegally. They have only done what we have invited them to 
do. You know, we should be blaming our Government, blaming the 
people who are not willing to make the enforcement decisions that 
have to be made. But the fact is we are a counti^ of laws, and we 
need to expect people, all people, Americans, foreign born, everyone 
to obey our laws. And of course we should not be blaming the im- 
migrants. We should be — anyone who comes to our country as a 
legal immigrant should be welcomed with open arms. But the fact 
is we can’t do that economically or socially or any other way unless 
we have limits. It is the limits that allow us to spend the money 
that is needed to be spent. And I didn’t bring up the $394 billion 
to say that we shouldn’t be paying those costs. Of course these 
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are — ^you know, the majority are America’s poor. Yes, we should he 
paying those costs, but do we need to add to the costs? Does the 
Government want — should the Government have a policy of adding 
to poverty in this country? I think the answer is no. 

Ms. Jackson Lee. Thank you. Madam Chair. I just want to say 
we are a Nation of laws and immigrants, and I think we can do 
both enforcing of laws and providing a vehicle for immigrants. 

Ms. Lofgren. Thank you. The gentlelady’s time has expired. I 
turn to our colleague from Virginia, Mr. Goodlatte, for 5 minutes. 

Mr. Goodlatte. I thank the Chairman, and I thank her for hold- 
ing this hearing. Back in 1986 she and I may be the only current 
Members of Congress who were practicing immigration law at the 
time, and I think it is a very pertinent 

Ms. Lofgren. Actually, I had given it up by then. 

Mr. Goodlatte. Well, I was still practicing immigration law and 
quite frankly very concerned what we did then, both from the 
standpoint of giving amnesty to millions of people and also from 
the standpoint of imposing sanctions on employers but not enforc- 
ing them. 

So I guess the first question I would like to ask of Ms. Jenks, 
do you believe that the granting of amnesty in 1986 created an in- 
centive that has encouraged more illegal immigration across the 
border in the hopes these new illegal immigrants would 1 day re- 
ceive amnesty as well? 

Ms. Jenks. I do. And I know Congressman Berman disagrees 
with me on this. But yes, I think amnesty does create an incentive 
to come. We have seen it bear out in the numbers. Every time 
there has been an amnesty, whether it is 245(i), whether it is the 
1986 amnesty, there has been an increase in illegal immigration. 
And every time there has been major talk in Washington of an am- 
nesty, when the President first announced his plan in January 
2004, the Border Patrol first saw a spike. So yes, I think it creates 
an incentive. 

Mr. Goodlatte. Well, I agree with you and I certainly saw that 
as well. Congress vowed then that it would crack down on illegal 
immigration following the massive grant of amnesty. Obviously we 
haven’t done so. Have we ruined our credibility on this issue, or do 
you believe it is possible to craft immigration reform that does not 
again encourage a flood of new aliens? 

Ms. Jenks. I think it is possible and it is necessary. But the 
thing we have to focus on is changing the message we are sending 
to the rest of the world. If we send the message that they will even- 
tually get amnesty, they will eventually — they can come here now 
and get a job, that message will increase the number of people try- 
ing to come. If we send the message that we are going to take our 
immigration laws seriously, that we are going to enforce those 
laws, that there will be serious consequences, you will have to 
leave the country if you are here illegally, things will change. 

Not everyone will stop. I mean, we are not going to stop all at- 
tempts at illegal immigration. But we can certainly stop the major- 
ity of it just by changing that message. 

Mr. Goodlatte. Let me ask the other members of the panel if 
they would like to respond to that as well, but also ask them if 
they feel that we have consistently through the last three Adminis- 



97 


trations, if you will, enforced those new employer sanctions and 
other aspects of our immigration law within the interior of the 
country, and rather than simply focusing on the border because 40 
percent of our illegal aliens enter the country legally on student 
visas, visitor visas, business visas. Obviously, what enables them 
to stay, what draws them to violate the terms of their visa or to 
come across the border is employment. And I am wondering if you 
would just simply tell us whether you think we should have been 
more strongly enforcing our immigration laws over the last 20 
years. This problem wasn’t created overnight, was it. Dr. Pitti? 

Mr. Pitti. The problem of nonenforcement of immigration laws? 

Mr. Goodlatte. Of having 12 million or more people illegally in 
the United States. 

Mr. Pitti. No. Of course. There were of course many people on 
the American side in the early 20th century from Europe who 
under 21st century parlance would qualify as illegal aliens. So no, 
this is not something that does not have a history. 

Mr. Goodlatte. No. But in 1986 we came up — I wasn’t here. Ms. 
Lofgren wasn’t here. Mr. Lungren was here, but that is another 
story. In 1986 we came up with a solution to this problem. We said 
for the first time we are going to impose sanctions on employers 
and we are going to give amnesty to millions of people who are 
here illegally. So therefore, the illegal immigration problem is 
going away. There will no longer be a magnet to draw them here 
and those who are already here have been taken care of. It obvi- 
ously did not work out that way. Now there are those who are ask- 
ing for amnesty, and I know there is a difference of opinion on how 
to define amnesty. But basically I would define it as not requiring 
somebody to leave the country to adjust their status before they 
can come back and gain a lawful status in the country. But be that 
as it may, I would like to have each of you address that. Should 
we be enforcing our current immigration laws much more aggres- 
sively than we are now? 

Mr. Pitti. Excuse me. As I tried to say in my testimony, I think 
that the enforcement of employer sanctions brings benefits, but it 
also brings costs to American workers. Those that have employer 
sanctions run the risk and have run the risk of creating a work- 
force that is more vulnerable to exploitation, to creating subcon- 
tracting relationships that hurt American workers. 

Mr. Goodlatte. Well, I agree with that. I think illegal immigra- 
tion undercuts the wage base of our current workforce, and I think 
there are sectors of our economy — clearly I have identified one in 
the agriculture sector where I was Chairman of this Committee 
and have introduced and reintroduced legislation to address the 
shortage of workers in that sector of our economy. 

However, the fact of the matter is, having workers here illegally 
does cause problems with the workforce. That is not my question. 
The question is, should we be doing it? Should we be enforcing our 
immigration laws? Would that help to drive us toward a better pol- 
icy? Would that help get us back to the kind of better credibility 
that we need internationally? And would it help get the kind of 
confidence that we do not have today with the American people? 

Ms. Lofgren. If the three remaining witnesses could very quick- 
ly answer. 
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Mr. Chishti. Quickly. Of course we should. I think employer 
sanctions has built in problems. I distinctly remember the great 
colloquies between Congressman Frank and Congressman Lungren 
in the debates during those days. We gave a huge loophole to the 
employers first by saying, we are going to hold you guilty only if 
you knowingly hire undocumented workers. They have found so 
many ways of using the loophole of the knowing definition that has 
created a huge incentive. We have stopped enforcing our labor 
laws, Congressman. We enforce our labor laws much less today 
than we did in 1975. There are like 796 inspectors in the Wage and 
Labor Division. There is one inspector for like every 11,000 employ- 
ers. We have to enforce our labor laws better. We have to enforce 
our employer sanctions, and I think you missed part of the colloquy 
between me and Congressman Berman. We have to improve our 
verification system, and that may get us to where we need to go 
in terms of the enforcement you are talking about. 

Mr. Goodlatte. I agree with all of that. Thank you. 

Mr. Legomsky. It is really a two-part question. On the credibility 
issue that Mr. Goodlatte has raised, I think it is a fair question to 
ask, but my view is that no Congress can bind future Congresses, 
and everyone knows that no Congress can bind future Congresses. 
And therefore, even though there is a legitimate debate about 
whether legalization is a good idea, I would counsel against oppos- 
ing legalization simply because there are some Members of a Con- 
gress 20 years ago who said this would only be a one-time affair. 
It seems to me it is up to each Member of Congress to decide, given 
where we are now, how the pros outweigh the cons. On the issue 
of enforcement — would you like me to stop? 

Ms. Lofgren. I think we — actually out of fairness to the other 
Members, we will thank you. And Ms. Jenks has waved off her an- 
swer. She says yes. And we will call on the gentlelady from Los An- 
geles, my colleague, Ms. Maxine Waters. 

Ms. Waters. Thank you very much. Madam Chairwoman. I am 
very pleased that you are our leader on this issue. I know of your 
long experience, and it is going to help get us to comprehensive re- 
form. I think it is going to happen. 

Just a word about the employer sanctions. I don’t think that em- 
ployer sanctions will ever work. I hear the discussion about better 
verification, but America will not fine in any significant way or jail 
the business leaders of this country who violate the laws over and 
over and over again. And they will have the protection of the 
Chamber of Commerce, who on the one hand will rant and rave 
about illegal immigration, but on the other hand will protect the 
business sector from any real sanctions. 

So I am not going to even really deal with that because that is 
simply what I believe. 

But what I am fascinated with is this. I hear the numbers about 
what the cost has been to this country for illegal immigrants, and 
I wonder how these numbers are compiled, how do we get the bot- 
tom line, how do we get to the numbers? I have also heard some 
information over a period of time about the amount of revenue that 
is brought into our economy and the strengthening of the economy 
by undocumented workers, and I am anxious to see how we can get 
to some real facts about this. Because right now I don’t believe 
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much of what I hear. But I would like some comments from the 
members of our panel about something that is happening right 
now. 

[5:05 p.m.] 

Ms. Waters. I read an article recently where there are some ac- 
countants who have developed a niche, and the niche is helping un- 
documented workers file Federal income taxes. And the offices are 
springing up all over and out in Los Angeles, and they had a line 
of undocumented workers filing their income taxes. Can I get some 
discussion on that? Are we not counting revenue and monies that 
are being brought into this economy by undocumented? What is 
going on? 

Mr. Legomsky. I can say a couple of small things about that. 
One is that the newspaper accounts to which Congresswoman Wa- 
ters has just referred often make the point that much of this is 
happening in anticipation of legalization. So that is one thing to 
consider. 

The other thing, though, is that in most studies of the fiscal im- 
pact of immigration, of illegal immigration, I should say, it is very 
common, depending on the ideological slant of the particular re- 
searcher, either to ignore some of the services that have to be pro- 
vided for immigrants on the one hand or to ignore the tax contribu- 
tions of immigrants on the other hand. 

In addition to that, there are many other indirect positive im- 
pacts. One of them is that undocumented migrants, like anyone 
else present in the United States, consume goods and services. 
They create jobs in that way, in the same way that you and I do, 
and it is very difficult to quantify what the effect of that is. They 
also help in many cases to sustain marginal business enterprises 
that also employ Americans. And in addition, they give rise to eco- 
nomic growth, which increases demand, which in turn creates jobs. 
So it is very difficult for any serious researcher to piece all of this 
together, and that is why I would suggest that most of the studies 
are very difficult to draw hard conclusions from. 

Ms. Jenks. I would say that it is estimated that about 50 percent 
of illegal workers do actually pay taxes. They use ITINs to pay 
taxes. That is what the ITIN is generally used for, for illegal aliens. 
So clearly there is a contribution of income taxes. 

And I can tell you that the Heritage Foundation study looks at 
all revenues and all expenditures, and if you add up all the reve- 
nues that it looks at and all the expenditures, you get total Govern- 
ment spending and total Government revenues. Federal, State and 
local. That is sort of how he started out. But in any case, the prob- 
lem is that the incomes are very low. So therefore, income taxes 
are very low. They also pay sales taxes. And they buy lottery tick- 
ets, it turns out quite a lot of lottery tickets, according to the Herit- 
age study. 

So there are a lot of ways they can contribute, but there are also 
a lot of services. If you also take into account the services that have 
to increase as population increases, highways, infrastructure, 
things like that, then they have to pay a share of that as well. So 
when you add all that up, there tends to be the net loss that the 
Heritage study has found. 
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Ms. Waters. Is there an underground economy that you can 
quantify that we really don’t know what is going on with that un- 
derground economy? 

Ms. Jenks. You can quantify it to some degree because of census 
data. Obviously there is an undercount, and they try to add some 
number for the undercount. So there is a small portion of it that 
would probably be lost. 

Ms. Waters. I am sorry, are you saying that the census will doc- 
ument the number of undocumented migrants? 

Ms. Jenks. Yes. The Census Bureau essentially is collecting data 
on everyone out there. You don’t just get a census form if you are 
here legally; you get a census form if you are living at a particular 
address. 

Ms. Waters. And you think undocumented migrants are filling 
out census forms? 

Ms. Jenks. Some of them are. 

Ms. Waters. What percentage of Americans don’t fill out the 
form? 

Ms. Jenks. Very few people who get the form actually fill out the 
form. The Census Bureau is getting data that is — I mean, it is all 
self-reported, so they are getting data that says it is from illegal 
immigrants, and they are also factoring in that the undercount 
would be greater for illegal aliens than for citizens. 

Mr. Chishti. First, just on the study. There are a number of 
studies completely on the other side of the cost/benefit analysis 
which say that the net contribution of immigrants is much larger, 
estimates have said $30 billion larger, than the benefit they re- 
ceive. So that is not the only study on the table. And we will be 
glad to provide the Subcommittee with other studies on that issue. 

[The information referred to was not received by the Sub- 
committee prior to the printing of this hearing.] 

Mr. Chishti. When I read the tax study, there are three things 
that went through my mind. First of all, these people pay taxes, 
they actually pay taxes. That is good news to me. 

Second is that of all the immigrants in the country, the people 
who are eligible for the least benefits are undocumented. They get 
almost no benefits. They get basic public education and emergency 
healthcare. So they are the least drain among all immigrants and 
are paying taxes. 

The third good news for me was if so many of them are actually 
paying taxes, that means they are on a payroll. That means we 
have actually a way of getting through the employment verification 
system to the employer sanctions regime, which has been very good 
news to me. 

Ms. Lofgren. I wonder if we could ask Mr. Ellison to take this. 

Mr. Ellison. Thank you. Madam Chair. I want to join with the 
other Members of this Committee in applauding your efforts, and 
let me begin. 

Ms. Jenks, thank you for your presentation. Earlier when you 
made your opening remarks, I think you made the observation that 
amnesty is giving the criminal the rewards, the sought-after thing 
that they wanted, which is a job. And to use the word “criminal” 
and “crime” sort of struck me because I wasn’t aware that being 
in the United States without the proper documentation constituted 
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a criminal offense. Did you mean to imply that it does, or maybe 
I am not informed? 

Ms. Jenks. No. Illegal presence is not a crime; however, entering 
the country without inspection is a misdemeanor the first time, a 
felony thereafter. So that is a crime. 

Mr. Ellison. I guess what I am wondering is when you were 
using the term “crime,” that was just really kind of a rhetorical de- 
vice in order to make your point; is that right? 

Ms. Jenks. No, not really. I am saying that if you have entered 
the country illegally, you have committed a crime. If you have over- 
stayed a visa, you have committed a civil violation. 

Mr. Ellison. Right. Ma’am, I do know what a civil violation is, 
but that is not a crime. You will agree with me, right? 

Ms. Jenks. I agree with you. 

Mr. Ellison. So the term “crime” was sort of a loose use of the 
term; would you agree with that? 

Ms. Jenks. Sure. 

Mr. Ellison. Because in this case being precise is important; 
wouldn’t you agree? 

Let me ask you this question. I think it was Representative King 
who was relying on a number of 20 million undocumented people 
in the United States. And Chairman Conyers said he heard the 
term 12 million. I heard the term 12 million. It doesn’t really mat- 
ter which one, but is it your view that those individuals must be 
deported from the country in order to have what you would view 
a fair and just resolution to the problem here? 

Ms. Jenks. It is my view that they need to leave the country, not 
that they need to be deported. But, yes. 

Mr. Ellison. But one way or another out, right? 

Ms. Jenks. Yes. 

Mr. Ellison. Now, you have made some interesting observation 
about cost. What would it cost to do that? 

Ms. Jenks. That is why I am saying that we are not proposing 
that there be mass round-ups to pick up all these people and make 
them leave the country. What we are saying is that if you start to 
enforce employer sanctions, if you actually take away the jobs — we 
know that the vast majority are coming for jobs. Take away the 
jobs, they have no choice but to go home. Not all of them will go, 
clearly. There will be some residual population here. At that point 
we can decide as a Nation what to do with those people. But we 
can start a process of, yes, we need to ramp up enforcement so the 
number of deportations would increase, but then you also provide 
incentives essentially for self-deportation, and that would be the 
vast majority. 

Mr. Ellison. But you would agree that for the United States to 
input resources, buses, trains, planes, whatever, to get everybody 
out, whether it is 12 million or 20-, that would be cost-prohibitive? 

Ms. Jenks. Sure. And I have not heard anyone propose that. 

Mr. Ellison. Well, you said they have to go, so I was just think- 
ing, assuming they are not all going to walk. 

Ms. Jenks. Well, they got here somehow. 

Mr. Ellison. Right. Sure. They certainly did. And if they are 
going to get out, they are going to have to get out somehow, right, 
and that is going to cost something, right? 



102 


So anyway, my next question is you cited some studies focusing 
on the expenses to our Government to have undocumented people 
here. Can you tell me, did those studies incorporate the contribu- 
tions that these individuals make to our society, or were they sim- 
ply just an assessment of the expense? 

Ms. Jenks. Well, it is an assessment of fiscal impact. So in terms 
of contributions, they are considering taxes paid, lottery tickets 
bought, you know, all of the fiscal contributions. If you are talking 
about adding to diversity, adding to ethnic flavor, things like that, 
no, of course not. But I don’t know how you would quantify those 
things. But on the other side of that there are costs that are non- 
quantifiable as well. 

So how does the Government make those decisions? I would sug- 
gest that the Government would be best off making decisions large- 
ly on the basis of things that it can quantify and are you as tax- 
payers going to be willing to continue to foot this bill. 

Mr. Ellison. Thank you, ma’am. 

Now, Dr. Legomsky, you did mention, and I was going to bring 
it up, but I think you beat me to it, that there have been a number 
of studies, not just one. Could you kind of talk about what some 
of the other studies have found in terms of this question of whether 
or not undocumented people are a drain to the American economy 
or not? 

Mr. Legomsky. I suspect that Dr. Chishti is probably more famil- 
iar with some of those studies than I am, but over the course of 
the past 20 or 30 years, there has been a proliferation of studies, 
as he has said. Many of them have found that the fiscal contribu- 
tions of undocumented immigrants exceed the money that is spent 
on services, in large part because of some of the reasons that he 
mentioned. One of them is even though undocumented immigrants 
are subject to the same taxes as everyone else, they receive almost 
nothing in the way of Government assistance. They do by adding 
to the population, I suppose, increase the need for more roads, 
more infrastructures, et cetera. But the two main expenditures 
that States and local governments have been the most concerned 
about are public education and emergency medical care. They are 
eligible for almost nothing else. Moreover, and I don’t think this 
point has been mentioned yet, while they contribute tremendously 
to the Social Security System, they are ineligible to receive any- 
thing from it, so they have a very positive fiscal impact in that 
sense. 

Mr. Ellison. Could you offer your views on the advisability of 
permitting students who have been educated in American high 
schools to be able to take advantage of in-State tuition in the 
States from which they graduated from those high schools without 
regard to their status, immigration status? Could you comment on 
that? 

Mr. Legomsky. Thank you for the question. I would love to com- 
ment on that. I think this is one of the more heartbreaking issues. 
The vast majority of the students who are undocumented and who 
wish to attend a State college or university in the United States 
are kids who came to the United States typically at a very early 
age. They were in no position at the time to say to their parents, 
I am sorry, I can’t come with you, it would be wrong. They have 
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committed no more wrong than anyone in the United States, and 
yet in many cases, no matter how hard they work in high school, 
they are being deprived of any practical opportunity for a college 
education. 

The reason I assume that if they can’t go to State public univer- 
sities, they will be deprived of an education is that undocumented 
kids are also ineligible for almost all forms of financial aid. So if, 
in addition to both those things, we have the current law which 
seems to say that a State may not regard an undocumented stu- 
dent as an in-State resident for tuition purposes, unless it also re- 
gards all U.S. citizens from other States in the same way, which, 
of course, they are not going to do, the combination makes it al- 
most impossible for very deserving children to be able to go to col- 
lege. 

Mr. Ellison. The last question, if I have any time left. One of 
the things that has been sort of marketed in some of the commu- 
nities of color that I represent — I represent the Fifth Congressional 
District of Minnesota, and we have communities of color there, as 
we all do, I guess, some of the ones that are native born and maybe 
been in the United States for many generations — is that somehow 
undocumented workers are taking their jobs. And it is interesting 
to me because some people who on the political spectrum seem to 
demonstrate not too much concern for these communities of color 
now all of a sudden want to champion their cause in terms of en- 
listing them in the fight against undocumented people. And my 
question is, is there any validity to that point of view? Do you un- 
derstand my question? 

Mr. Legomsky. Yes, I think. 

Mr. Ellison. Should I make it tighter? 

Is there any validity to the idea that, for example, native-born 
Hispanics and African Americans are being displaced by undocu- 
mented workers? 

Mr. Legomsky. With all respect, I think there is some validity 
to that observation. There are distinguished economists who other- 
wise support liberal immigration rules who will say that one nega- 
tive effect could be the impact on low-skilled American workers. 
There are other studies that say such an impact does not exist. But 
there really are credible points of view on both sides of that issue. 

Mr. Ellison. Mr. Chishti, would you like to weigh in on that 
point? 

Mr. Chishti. I would be glad to. 

Again, I think what Dr. Legomsky said is true. Studies on this 
issue are all over the map, to be honest. But I think the best study 
shows the extent is minimal, and it is in pockets. African American 
workers should not get discriminated by immigrants taking these 
jobs. There is discrimination some places against African Ameri- 
cans, and we must enforce our discrimination laws to make sure 
that doesn’t happen. 

The second most important thing is the jobs that we should be 
training African Americans for, we have cut out a lot of training 
expenditures, and that is where we need to put more of an effort, 
because the jobs of the future are going to be more in the high end 
of our labor market, and some of the African Americans can’t com- 
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pete in these labor markets because they don’t have the access to 
that training, and we should beef up on those programs. 

Mr. Ellison. Thank you. 

Ms. Lofgren. Thank you, Mr. Ellison. And thanks to all of you 
for a very extensive and useful hearing. The witnesses, thank you 
so much for your testimony, both your written testimony, which as 
I said earlier will be part of the record, as well as your oral testi- 
mony. 

Without objection. Members will have 5 legislative days to sub- 
mit any additional written questions to any of you, which we will 
forward and ask that you answer as promptly as you can to be 
made part of the record. Without objection the record will remain 
open for 5 legislative days for the submission of any other mate- 
rials. 

Our hearing today I think has helped to illuminate some of the 
issues concerning the 1986 immigration reform legislation. I hope 
that this information will guide us and be of value to us as we 
move forward on looking at comprehensive immigration reform. 

I thank all of you and note tomorrow morning we will be here 
at 10 looking at shortfalls in the 1996 Act. And so thank you again, 
and this hearing is adjourned. 

[Whereupon, at 5:36 p.m., the Subcommittee was adjourned.] 
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Study entitled “The Underground Labor Force Is Rising To The Surface,” by 
Robert Justich and Betty Ng, Bear Stearns, submitted by the Honorable 
Steve King, a Representative in Congress from the State of Iowa, and 
Ranking Member, Subcommittee on Immigration, Citizenship, Refugees, 
Border Security, and International Law 
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The Underground Labor Force 
Is Rising To The Surface 


Robert Justich and Betty Ng, CFA 
January 3, 2005 


Illegal immigrants constitute a large and growing force in the political, economic, and 
investment spheres in The United States. The size of this extra-legal segment of the 
population is significantly understated because the official US. Census does not capture 
the total number of illegal immigrants. In turn, the growth of the underground work force 
is increasingly concealing the economic impact of this below-market labor supply. Our 
research has identified significant evidence that the census estimates of undocumented 
immigrants may be capturing as little as half of the total undocumented population. This 
gross undercounting is a serious accounting issue, which could ultimately lead to 
government policy errors in the future. 

Though we cannot conduct an independent census of the United States population, as 
investors, we need not accept the accuracy of the official census immigration statistics, 
which are widely recognized as incomplete. There are many ancillary sources of data 
that provide evidence that the rate of growth in the immigrant population is much greater 
than the Census Bureau statistics. School enrollments, foreign remittances, border 
crossings, and housing permits are some of the statistics that point to a far greater rate of 
change in the immigrant population than the census numbers. At the risk of appearing 
dogmatic or taking a leap of faith, we have applied the rate of growth from these other 
areas and have drawn several conclusions about the current immigration population: 

1 . The number of illegal immigrants in the United States may be as high as 20 
million people, more than double the official 9 million people estimated by the 
Census Bureau. 

2. The total number of legalized immigrants entering The United States since 1990 
has averaged 962,000 per year. Several credible studies indicate that the 
number of illegal entries has recently crept up to 3 million per year, triple the 
authorized figare. 

3 . Undocumented immigrants are gaining a larger share of the job market, and 
hold approximately 12 to 15 million jobs in the United States (8% of the 
employed) 


Tlte views expressed terein are those of tie individual author and may differ from tliose expressed by 
otler Bear Stearns Asset Mana^ment Inc. and Bear Stearns & Co. departments, including arn- of the 
Bear Stearns & Co, research departments. 

Bear Steams Asset Management Inc, 383 Madison Avenue, New York, New York 10179 



107 


BEAR 

STEARNS Asset Management 


4. Four to six million jobs have shifted to the underground market, as small 
businesses take advantage of the vulnerability of illegal residents. 

5. In addition to circumventing the Immigration Reform and Control Act of 1986, 
many employers of illegal workers have taken to using unrecorded revenue 
receipts. Employer enforcement has succumbed to political pressure, 

6. Cell phones, internet and low-cost travel have allowed immigrants easier illegal 
access to the United States and increased their ability to find employment and 
circumvent immigration laws. 


We believe that immigration is becoming one of the most significant economic themes of 
this decade. The investment implications for 2005 and 2006 will hinge on the 
forthcoming government policy decisions in amnesty, employer enforcement, and 
monitoring systems, as well as the effective enforcement of the laws. Over the coming 
year, we intend to monitor and analyze the benefits and costs of assimilating a 
demographic group the size of New York State into the financial and legal mainstream. 
Though this challenge is not quite the magnitude of, say, German reunification, we 
believe most investors are underestimating the magnitude and significance of this theme. 

The growing extralegal system in the United States has distorted economic statistics and 
government budget projections. The stealth labor force has enhanced many of the 
economic releases that investors follow closely. Payroll numbers understate true job 
growth and inflation has been artificially dampened by this seemingly endless supply of 
low-wage workers. The large infusion of the imported labor supply has reduced average 
annual earnings by approximately 4 to 6 percent. Real estate prices have been boosted by 
the foreign population infusion. The productivity miracle may be exaggerated because 
the government is incorporating the output of millions of illegal immigrants but not 
counting their full labor input. Long-term budget projections are probably overstating the 
potential growth of the US. economy because productivity is inflated. Or, stated 
differently, are long-term growth projections dependent on a steady flow of illegal 
immigration that no one is taking into account? 

As census procedures improve and the immigration numbers are revised closer to reality, 
many of these questions will be answered, and public perceptions will change. Many 
government forecasts, policies and procedures will be modified to compensate for the 
undercounting. The public sector will incur significant costs in assimilating a reclassified 
population. An abrupt increase in employer enforcement could have a negative impact 
on GDP. In the short-term, an adjustment to immigration policies could squeeze small 
business profits and increase the bud^t deficits. Longer-term, we believe the effects 
will be more balanced as this invisible work force provides aid to the demographic 
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problems of social security. Increased enforcement of legal employment procedures 
should also boost tax revenues. 

The implications of these massive inflows of workers are enormous. Although there are 
economic benefits to cheap, illegal labor, there are significant costs associated with 
circumventing the labor laws. The social expenses of health care, retirement funding, 
education and law enforcement are potentially accruing at $30 billion per year. Many of 
these costs lag and will not be realized until the next economic downturn and beyond as 
new immigrants require a safety net. 

On the revenue side, the United States may be foregoing $35 billion a year in income tax 
collections because of the number of jobs that are now off the books. Illegal aliens offer 
below market labor costs and many employers circumvent regulations to take advantage 
of the laissez faire government enforcement process. We estimate that approximately 5 
million illegal workers are collecting wages on a cash basis and are avoiding income 
taxes. 

The United States is simply hooked on cheap, illegal workers and deferring the costs of 
providing public services to these quasi-Americans. Illegal immigration has been 
America’s way of competing with the low- wage forces of Asia and Latin America, and 
deserves more credit for the steroid-enhanced effect it has had on productivity, low 
inflation, housing starts, and retail sales. 

From a personal standpoint, our research does not take sides with any of the emotional 
arguments of the Crossfire mindset. We are grateful to have had the opportunity to speak 
with immigrants, local business owners, realtors, and police officers. This project 
afforded us the opportunity to see into the past and look into the future of the United 
States. 


Problems With The Census: The Missing Half 

The Census Bureau estimates that 8.7 million people are illegally residing in the United 
States, while the Urban Institute estimates a total of 9.3 million people. The Current 
Population Survey (CPS), a joint project of the Bureau of Labor Statistics and the Census 
Bureau, puts the number at 9.2 million. In a recent report released in November 2004, 
the Center for Immigration Studies (CIS) staled that the CPS could have missed as many 
as 10% of illegal aliens, suggesting a total illegal population of 10 million as of March 
2004. We believe that these estimates fall short. The Census Bureau’s counting process 
for the migrant population has some shortcomings. According to our discussions with 
illegal immigrants, they avoid responding to census questionnaires. For this reason, the 
official estimates do not fully capture this group. The CPS, the Census Bureau, the 
Urban Institute, and the former INS (now part of the Department of Homeland Security) 
all use similar processes to determine the total number of immigrants, and which 
immigrants should be categorized as legal and illegal. In essence, this has created a 
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circular equation that relies on a singular source of inaccurate statistics that gives the 
impression of independent, multiple verifications. 

According to a recent study by the Migration Research Unit, University College London, 
a wide range of methods have been used to measure immigration flows, which by 
definition eludes registration and statistical coverage. “Estimating the numbers of illegal 
resident persons in a country is a task made extremely difficult by the unrecorded nature 
of the phenomenon, by the problems of the data that are recorded and the different 
definitions, data sources, collection methods and legislative differences between 
countries. The dynamism and fluctuation in the size of the illegal population is as much 
related to the intricacies of the immigration law as to the movements of the migrants 
themselves.” Studies of methods used to calculate the illegal population have concluded 
that no existing method “provides a well-founded or rigorous method by which to 
measure the illegal population.” 

The Congressional Budget Office acknowledges “deriving estimates of the number of 
unauthorized, or illegal, immigrants is difficult because the government lacks 
administrative records of their arrival and departure, and because they tend to be 
undercounted in the census and other surveys of the population. Unauthorized 
immigrants generally fall into one of two categories: those who entered the United States 
illegally and without inspection and those who were admitted legally as visitors or 
temporary residents but overstayed their visa.” 

According to Maxine Margolis, author of An Invisible Minority: Brazilians in New York 
City, the discrepancies started well over a decade ago. The 1990 census, for example, 
recorded only 9,200 Brazilians in New York City, while the local Brazilian consulate 
estimated 1 00,000 Brazilians at that time. The Brazilian foreign office placed the number 
at 230,000; Dr. Margolis also noted that comparisons of the Boston Archdiocese and 
Brazilian consulate records with U.S. census records show a startling 10 to 1 difference. 

The latest census taken in 2000 significantly revised the number of illegal immigrants 
upward versus 1 990 projections. The IN S al so increased their estimates. Upward 
revisions to such projections have been a consistent trend. 


The Implications of Illegal Labor 

Regardless of the politics of immigration, getting an accurate read on the size of the 
current wave is important. Tax collections, budget projections and school capacity 
planning are a few of the public sectors functions that rely on accurate head counts. 
Eventually, the official statistics will catch up with the new reality that global migration 
is exploding. When population and labor force statistics are properly synchronized, we 
will see an impact on financial markets, economic statistics and social policy. 
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These revisions will bring some difficult decisions to the surface, as it seems that we have 
been living in a state of denial for almost a decade. If indeed, the number of illegal 
immigrants is 20 million people, approximately the equivalent of New York State, any 
amnesty or legalization and assimilation process will require significant public sector 
resources. 

Illegal immigrants work very hard to conceal their identities and successfully avoid being 
counted. Even apprehended illegal migrants will hide important personal data on their 
status to avoid removal. Census officials and academics underestimate the ingenuity and 
the efficiency of the communications network among immigrants. Understandably, 
illegal immigrants go to great lengths to maintain a low profile and conceal their 
identities, not only for census purposes, but for tax purposes as well. The risk-reward 
trade of dodging census inquiries is severely skewed. Migrants that pay large portions of 
future earnings to gain entry into the United States make the sacrifice of leaving their 
families behind, or have trekked through physical obstacles and thousands of miles; 
accordingly, they have no downside risk in discarding census surveys. 

Employers also have incentive to hire undocumented workers off the books, taking 
advantages of inefficient immigration enforcement. The competitive winds of deflation 
from overseas labor markets have forced U. S. employers to find extra-legal, innovative 
ways to capitalize on sources of cheaper labor to stay competitive. These employers 
have, in turn, placed pressure on the government to ignore the flood of cheap labor. INS 
enforcement of employer violations has decreased dramatically over the last five years. 
This trend is counter intuitive, given the substantial rise in illegal immigration during a 
new era of national security. 
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Chart 1. INS (now USCIS) Enforcements 



Source. USCitlzensnipand Immigratlor Services (USCIS) 


Evidence Beyond Anecdotal 

The strongest evidence supporting our theory that the actual illegal population is double 
the consensus estimates lies within several micro trends at the community level. We see 
very dramatic increases in services required in communities that have become gateways 
for immigration. States with high populations of undocumented immigrants have 
experienced extra demand for public services. The top nine states, California, Texas, 
Florida, New York, Illinois , New Jersey, Arizona, Georgia and North Carolina account 
for approximately 50% of the undocumented population. Although the federal 
government has the sole authority to govern immigration flows, the responsibility for 
providing support to legal and illegal immigrants rests with the state and local 
governments 

The de facto administration at the state and local level reinforces our premise that we 
must look at local statistics to extrapolate the most reliable headcount of immigrants. 

The increases in services, including public school enrollment, language proflciency 
programs, and building permits all point to a rate of change far greater than the 
census numbers would imply for the demand for these local services. The growth in 
these areas indicates that more people are moving into these communities than the 
official estimates. 
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Based on several criteria, we believe that immigration is growing significantly faster than 
the consensus estimates: 

1. Remittances 

2. Housing permits in gateway communities 

3. School enrollment 

4. Cross border flows 


Remittances 

Many immigrants, particularly those with immediate families in their native country, 
provide financial support to those left behind. Remittances are surging because many 
immigrants send home on average $1,400 to $1,500 per year through money transfers. 

In 2002, people sent $133 billion worldwide, accordingto the World Bank. Developing 
countries accounted for $88 billion of the total, up 33% from $60 billion in 2000. 
Countries that are experiencing migration outflows are having very large increases in 
remittances. Remittances from the United States to Mexico have tripled to $13 billion 
between 1 995 and 2003 . For Mexico, this is an important source of funds that has 
surpassed foreign direct investments and tourism receipts in 2003, and is second only to 
petroleum export revenues. 

Most importantly, this explosion in remittances is not consistent with the estimates of 
legal and illegal immigrants from Mexico. The rate of increase in remittances far 
exceeds the increases in Mexicans residing in the U. S. and their wage growth. Between 
1995 and 2003, the official tally of Mexicans has climbed 56%, and median weekly wage 
has increased by 10%. Yet total remittances jumped 199% over the same period. Even 
considering the declining costs of money transfers, the growth of remittances remains 
astounding. 
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Chart Z Mexican Remittances from the US, 199S>2003 



1995 1996 1997 1998 1999 2000 2001 2002 2003 


The rapid addition of bank accounts by Mexicans living in the U. S. is also revealing. 
According to the Pew Hispanic Center, 39% of surveyed Latino immigrants cited legal 
status as a concern for opening bank accounts. This motivates many immigrants to remit 
cash through private money centers such as Western Union and Money Gram, which 
charge very high fees. Since late 2001, however, many major banks including Citibank, 
Bank of America, and Wells Fargo Bank began accepting matriculas, photographed 
identity cards for Mexicans living in the U. S. These cards show the local addresses of the 
holders, and any legal or illegal Mexican can obtain it at one of the 45 Mexican 
consulates across the country. The removal of legal status as a concern for opening and 
using bank accounts has led to a boom in retail business for some banks. Wells Fargo 
opens an average of 700 new accounts everyday based on this identification, representing 
the fastest growing segment for the bank. To date, around 2.5 million matriculas have 
been issued, and the number is growing. 

Housing permits 

In major immigrant gateway cities, the influx of immigrants has led to overcrowded 
dwellings and a housing boom unexplained by official population growth, Many illegal 
immigrants, especially those who just arrive, reside in congested dwellings in cities, with 
the hope of finding jobs and upgrading to better living conditions later. These congested 
dwellings often house far more tenants than they are built for, and their landlords have no 
qualms about cramming in additional renters for a surcharge. Even so, new housing 
demand in these illegal immigrant enclaves outstrips those in other areas. 
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In New Jersey, the three gateway towns of New Brunswick, Elizabeth, and Newark 
exemplify this trend. According to the census, the combined population in these three 
towns between 1990 and 2003 grew only 5.6%, less than the 9% reported in the rest of 
the three corresponding counties. Yet housing permits in these three towns shot up over 
six -fold, while the rest of the three counties only saw a three-fold increase. More 
importantly, 80% of these permits were designated for multiple dwellings, so the 
corresponding increase in people accommodated are even greater. Official statistics state 
that illegal immigrants in New Jersey have jumped 1 1 0% during the same period - an 
estimate that is inconsistent with the housing statistics, our discussions with local realtors 
and the changes that we have visually observed in the demographic landscape. 


Chart 3. Housing Permits in New Jersey Immigrant Gateways; New Brunswick, Elizabeth, 
and Newark 



Source. US Census Burea u, NJ DeptolWorWorceS Labor De'etopmert 


School Enrollment 

The major immigration gateways have experienced school enrollments much higher than 
projections. The decrease in the number of births in the past decade had led education 
administrators to expect decreasing school enrollments as a post echo boom trend. A 
higher immigration rate, however, has offset the impact of declining births. The 
enrollment statistics for a sample of school districts that included Queens, New York, 
Elizabeth, Newark and New Brunswick, New Jersey and Wake County in North Carolina 
revealed explosive growth in immigrant students, far beyond numbers consistent with 
legal migration limits. 
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Chart 4. Student Enrollments in Wake County, North Carolina 
No. of Students % 



Source: Wake County Public School System 


According to the Urban Institute, children under 18 comprise approximately 17% of the 
undocumented population, with only half attending school, making the sharp increases in 
school enrollment more telling. We can extrapolate that for every undocumented 
immigrant child in the public school system, there are potentially 8 to 9 additional 
undocumented men, women and children living in the United States. 

In New York City, nearly one-quarter of the general population is under the age of 18. 
Approximately 55% of these children were enrolled in grades pre-K-12 in the 2001-2002 
school year. It appears that the ratio of illegal immigrant school children to adults is 
much lower than the general population, and understandably so. Historically, the 
transition of illegal immigrants is lead by single males, followed by single females, who 
establish a presence, a job and home before starting a family or relocating other family 
members from their native countries. 
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Chart 5. Declining Births and Increasing School Enrollments in New York City 



Source. NYCDept of Rarning, NYC Dept of Health 


With a total enrollment of 1 . 1 million students, the NYC public school system is the 
largest In the nation. Immigrant student enrollment for the 1998-2001 period was 
103,000, with Queens accounting for the largest share, 37,000. Between 1990 and 2001, 
more than half of New York City’s school districts increased their enrollments 10% or 
more, driven by a high number of immigrant students. 

Demographic and enrollment trends according to the New York City Public Schools 
system state: 

• “To a significant degree, high rates of immigration offset the effect of a declining 
number of births on school enrollment.” Administrators have been surprised that 
school population growth significantly exceeded earlier projections, thus creating 
overcrowding in many school districts. 

• “In the three-year period from 1999 to 2001, 102,867 immigrant students 
registered for grades pre-K-12 in New York City Public Schools, with many 
predominant countries of origin, other than Mexico, including the Dominican 
Republic, China, Jamaica, Mexico, Pakistan, Ecuador, Colombia and Haiti.” 
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Cross Border Flows 

Pulitzer Prize reporters Donald L. Barlett and James B. Steele recently reported for TIME 
magazine that “the number of illegal aliens flooding into the United States this year will 
total 3 million. It will be the largest wave since 2001 and roughly triple the number of 
immigrants that will come to the US. by legal means.” The TIME investigation, 
according to Mr. Barlett, relied not only on figures projected by the U. S. Border Patrol, 
but also on the reporter’s extensive investigations along the Mexican border at factories, 
local communities, and the district offices of the US. Border Patrol. 

Though more resources have been designated to patrolling the Mexican border, TIME 
argues that “the government doesn’t want to fix it, and the politicians, as usual, are 
dodging the issue, even though public opinion polls show that Americans 
overwhelmingly favor a crackdown on illegal immigration.” It can be strongly argued 
that enforcement at the work place is a much more efficient way of controlling illegal 
flows because the primary incentive for sneaking into the United States is money and 
jobs. A telephone verification system was designed under the auspices of the 
Immigration Reform and Control Act of 1986 for employers to confirm the legal status of 
potential employees. As of today, this system is still not running 


Migration is a Global Macro Trend 

The world is undergoingthe largest migration wave since the late 1800’s. Over 175 
million people are in motion. The dramatic increase in human mobility has left the public 
sector and policy makers behind. The specific and general understanding of migration 
flows has not kept pace with the growth, complexity and implications of this 
phenomenon. The economic implications of demographics have increased tremendously 
over the last 20 years. In no other time period during the last century have demographics 
undergone such a subcutaneous change in the United States. 

The human race is on the move - human mobility is increasing drastically, according to 
the International Organization for Migration (lOM), the Population Division of the 
United Nations. It estimates the total number of international migrants is approximately 
175 million or 2.9% of the world population. The migration wave has two components - 
transnational and rural to urban, and these waves are changing the dynamics of 
government, economics and lifestyles more than any other driver of human behavior. 

Governments are seriously behind in recording and comprehending the current 
phenomenon, and more importantly, governments are making economic and social policy 
decisions based on flawed information. Like corrupt corporate accounting practices or 
poor national security information, the United States is struggling with its immigration 
policies because of false assumptions and unreliable data. 
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Far Reaching Investment Implications Hinging on Government Policy and 
Enforcement 

The importance, rightfully or wrongfully, that markets place on economic data can be 
demonstrated in the bond market reactions to employment releases. Employment 
releases are like earnings releases in that investors count on the information to be 
accurate, within a reasonable margin of error, so that good analysis can lead to prudent 
evaluations of risk and reward. 

In the case of household employment numbers, there is a 90% confidence interval for 
monthly changes in employment, which equates to a margin of error of approximately 
plus or minus 350,000. A 350,000 margin of error on a labor force of 135 million people 
is acceptable, but the current migration wave is distorting total employment by the 
millions, we believe. This presents serious statistical problems that can lead to faulty 
investment decisions. Unless the government and investors get the numbers on 
immigration correct, the market will fail to grasp the extent of the required policy 
changes. The consequent adjustments could be drastic and disruptive to the bond 
market. 

To a large extent, U. S, immigration policy is adhoc, according to Robert Shiller, Stanley 
B. Resor Professor of Economics, Yale University: 

The system that developed countries currently use to keep people from less- 
developed countries out is inefficient. The United States has strict immigration 
policies but lax enforcement; so many people manage to slip illegally over the 
border. Once here, the illegal immigrants pay dearly in terms of quality of life. 
Then, periodically, the United States considers granting amnesty to illegal 
immigrants. This is a crazy system, and we could imagine a better one that could 
someday handle immigi'ation. 

Belated policy responses no doubt complicate efforts to assess the number of illegal 
migrants. However, the focus on the migration issue is growing. The profile of the 
immigration topic is rising in the media, the le^slature, and in grass root movements. 
Many documentary and feature films are exploring the immigration themes. State and 
local governments and medical institutions in the gateway states are being financially 
impacted by the increased demand generated by these new American residents. 

Arizona’s Proposition 200 may represent a new trend to address the state and local strains 
associated with this unanticipated and underestimated population growth. We expect that 
the coverage, the tangential issues and the political emotions will be magnified in 2005. 

In this paper, we have merely outlined what we see as the magnitude of the current 
migration wave. We have barely touched on the economic and investment implications. 
In the coming months, we will explore further the specific relationship between public 
policy, enforcement and the more specific implications for the economy and the bond 
markets. 
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Executive Summary 

Each year, families and individuals pay taxes to the government and receive back a wide vanety of sendees and 
benefits. WTien the benefits and serchces received by one group exceed the taxes paid, a distributional deficit 
occurs, and other groujis must pay for the seredees and benefits of the group in deficit. Each year, government is 
involved in a large-scale transfer of lesources between different social groups. 

liiis paper provides a fiscal disiribuiion analysis of households headed by i.K'rsons vviiboui a high school diploma. 
The report refers to these households as "low-skiU households.” The analysis measures the total benefits and sendees 
received by these households compared to total taxes paid. The difference between benefits received and taxes paid rep- 
resents the loial resources transferred by government on behalf of ibis group from the rest of society. 

The size and cost of government are far larger than many people imagine. In fiscal year (FYl 2004, tederal, state, 
and local ex]^enditures cmnbined amounted to $3.7.5 trillion. One way to gras]') the size of government more readily 
is to calculate average €x]ienditures per household. In 2004, there were some 1 15 million households (multi-person 
families and single ]X‘rsnns Hiding alone) in the U.S. Government spending thus averaged $32,706 per household 
across the U.S. population. 

Government expenditures can be divided into six categories. The first four, which can be termed “immediate 
benefits and services,” are: 

• Direct benefits, which include ScK'ial Security Medicare, and a few- smaller transfer programs; 

• Means-lested benefits, including cash, food, housing, social ser\d.ces, and medical care for poor and 
near poor indiidduals; 

• Public educational services, which include the govcrntiicmal cost of primary, secondary vocational, 
and post-secondary education; 

• Population-based services, w’hich are government servdees made available to a general community 
including police and fire pn.neciion, highways, sewers, food safety inspection, and parks. 

Two additional spending categories are; 

• Interest and other financial obligations resulting from prior government activity, including interest 
payments on government debt and other expenditures relating to the cost of government services pro- 
vided in earlier years; and 

• Pure public goods, w-hich include national defense, international affairs and scientific research, and 
some, environmental expenditures. 

On average, low-skill households receive more government benefits and services than do other households. In 
FY 2004, low -skill households received $32, 1 38 per household in immediate benefits and services (direct benefits, 
means-tested benelits, education, and ]X)imlation-based services). If iiublic gotxls and the cost ot interest and other 
financial obligations are added, total benefits rose to $43,084 jaer low’-skill household. In general, low-skill house- 
holds received about S 10,000 more in government benefits than did the average U.S, household, largely because of 
the higher level of nieans-iesied welfare benefits received by low-skill households. 

In cemtrast, low-skill households pay less in taxes than do other households. On av'^erage, low-skill households 
paid only $9,689 in taxes in FY 2004. Thus, low-skill households reevived at least three dollars in immediate benehts 
and services for each dollar in taxes paid. If the costs of public goods and past financial obligations are added, ihe 
ratio rises to four to one, 

Stnkingly, low-skill households in FY 2004 had avrerage earnings of $20,564 T>er household. Thus, the $32, 138 
per household in government immediate benefits and sendees received by these households not only exceeded their 
taxes paid, but also subsiarnially exceeded their average household earned income. 

A households net fiscal deficit equals the cost of benefits and sendees received minus taxes paid. It the costs oi 
direct and means-tested benelits, education, and population-based sendees alone are counted, the average knv -skill 
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household had a fiscal deficii of $22,449 (expenditures of S32,I38 minus $9,689 in taxes). 'I'he average net fiscal 
deficit of a low-skill hdusehold actually exceeded the household’s e.arnings. 

It interest and other financial obligations relating to past gov'emment activaties are added, the average deficit per 
household rose to 527,301. In addition, the average low-skill household v^as a tree rider with respect to government 
public goods, receiving public goods costing some 56,095 per household for which it paid nothing. 

Receiving, on average, at least 522,449 more in benefits than they pay in la-xes each year, low-skill households 
impose substantial long-term costs on the U.S. taxpayer. Assuming an average adult life span of 50 years for each 
head of household, the average lifetime costs to the taxpayer will be $1.1 million tor each low'-skill houselndd tor 
immediate benefits received minus all taxes paid. It the cost of interest and other financial obligations is added, the 
average lifeiiine cost rises to $1.3 million per low-skEl household. 

In 2004, there w-ere 17.7 million kwv-skill households. With an av'erage net fiscal deficit of $22,449 per house- 
hold, the total annual fiscal deficit (total benefits received minus total taxes jxiid) for all of these households equaled 
5397 billion (ihe deficii of $22,449 [ler household times 17.7 million households), i'liis sum includes direci and 
me.ans-iesied benefiis, educaiion, and populaiion-hased services. If ihe low-skill Imuseholds’ share, of inieresi and 
olher fliiancial obligations for past aciiviiies is added, their total annual fiscal deficit rises lu $483 billion. Over the 
next ten years the total cost of low-skill htmseholds to the taxpayer (immediate benefits minus taxes paid) is likely 
to be at least 3,9 trillion dollars. This number would go up significantly if changes in immigration {.xilicy lead lo sub- 
stantial increases in the number of low-skill immigrants entering the country and receiving services. 

Politically feasible, changes in government policy will have little effect for decades on the. level of fiscal deficit 
generated by most low’ -skill households. For example, to make die average low -skill household fiscally neutral (taxes 
paid equaling immediate benefits leceived and the approp»riaie sliare of interest on government debt), it w’ould be 
necessary to eliminate Social Security, Medicare, all 60 means-tested aid programs and cut the cost of public edu- 
cation in half. It seems certain that, on average, low-skill households will generate deep fiscal deficits for the fore- 
seeable future. Policies that reduce the future numix’r of high school dropouts and other policies ailecting future 
generations could reduce long-tenn costs. 

Policies that would expand Medicaid and other entiilenienis will incre^ise the size of future deficits of low-skill 
households at the margin, On the other hand, policy changes that curtailed medical inflation could reduce costs at 
the margin in future years. Policies which would halt the growth of out -of -w’edlock childbearing or increase real edu- 
cational attainments of future generations could also limit the growth ot future deficits somewhat. How’ever, these 
policy changes would be dwarfed by any alteration in immigration ]ioltcy tliat w'ould substantially increase the future 
inflow of low-skill immigrants; such a policy would dramatically increase the future fiscal burden to taxpayers. 

— Riyhcn Rector is Senior Resea?-eh Felhnv in Domestic Policy Studies and Clirisfine Kim ri a Policy Analyst in Domestic 
Policy -Studies at The Heritage Foundation. Shanea Watkins, Ph.D., is Policy Analyst in Empincal Studies in the Center for 
Dnia Analysis at The HeriLage Foundaiion. 
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Introduction 

Each year, ianiilies and individuals pay taxes to the government and receive back a wide vanety ot ser\T.ces and 
benefits. A fiscal deficit occurs when the lienefits and services received by one grou]i exceed the taxes ]iaid. When 
such a deficii occurs, olher groups must pay for the services and benefits of the group in deficit. Each year, govern- 
ment is involved in a large-scale transfer of resources between different social groups. 

Fiscal distribution analysis measures the distribution of total goverrrment benefits and taxes in society. It pro- 
\ades an assessment ol the magnitude of government transfers betv^een groups. Tins ]7aper irrocides a hscal distn- 
buiion analysis ofhouse.holds headed by persons without a high school diploma. It measure-s the. total benefits and 
services received by this group and the total taxes paid. The difference between benefits received and taxes paid rep- 
resents the total resources transferred by government on behalf of this group from the rest ot scx.iety. 

The first step in an analysis of the disiribution of benefits and taxes is to count accurately the cost of all benefits 
and services provided by the government. The size and cost of government is far larger than many people imagine. 
In fiscal year (FY) 2004. the expenditures of the federal government were S2.3 trillion. In the same year, expendi- 
tures of state and local governments were $1.45 trillion. The combined value of federal, state, and local expenditures 
in PY 2004 was $3,75 trillion. ' 

The sum of S3. 75 trillion is so large that it is difficult to comprehend. One way to grasp the size of government 
more readily is to calculate average expenditures per household. In 2004, there were some 115 million households 
in the U.S.^ (This figure includes multi-person families and single iiersons living alone.) The. average cost of govern- 
ment spending thus amounted to S32,706 per household across the U.S. population.^ 

'Ihe $3.75 trillion in government ex].>endiuire is not free but must Ix'. paid for by taxing or borrowing economic 
resources from Americans or by bonnwing from abroad. In general, government expenditures are funded by taxes 
and fees. In FY 2004, federal taxes amounted to $1.82 trillitm. State and local taxes and related revenues amounted 
to $1,6 trillion,'^ '[‘ogeiber, federal, state, and local taxes amounted to S3.43 trillion, At $3,43 trillion, taxes and 
related revenues came to 9 1 percent of the S3. 75 trillion in expenditures. The gap between taxes and spending was 
financed by government borrowing. 

Types of Government Expenditure 

Once the full cosi of governniem benefits and services has been determined, the next step in the analysis of 
the distribution of benefits and taxes is to determine the beneficiaries of specific government programs. Some pro- 
grams, such as Social Security, neatly iiaicel out benefits to specific individuals. With inograms such as these, it 
is relatively easy to determine the ideniity of the beneficiary' and the cost of the benefit provided. .At the opposite. 
e.xLreine, other government programs (for example, medical research at the National Institules of Health) do nut 
neatly parcel out benelits to individuals. Determining the proper allocation ot the benefits ol that t>^e ol program 
is more difiicult. 


1. See Appendix Tables A-i, A-2A. A-2B, iind A-2C. 

2. This f1«ure Includes persons in nursing homes. See Appendix A. 

3. In measuring the distribution ol beneiils and services, this paper wUl count the value of each beneiil and service as ecjual lo the cost 
borne by the taxpayer to deliver it. The cost of any benefit to the taxjwryer doesnot necessarily equal the .subjective value the beneficiary 
may place upon the benefit. T or example, if the food stamp progiam provides a family SKIO per month in food stamp benefits, the fam- 
ily itscll may value the food stamjrs at more or less than S400. Similarly' if child receives public education costing $ 1 0.000 per pupil per 
year, the child's family may value those education services subjectively as worth more or less than $10,000. \Vliilc tbe question ol iccip- 
ient valuation ol government benefits is an interesting one, this paper is concerned with the basic question ot tbe distribution ot benefits 
valued according iheir costs to taxpayers. 

4. This figure includes proprerty income earned by the government such as the sale of assets or iiueiest eanred on assets. 
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To asceriain rrmsi accuraiely ihe dislribulion of govemmeni laenefiis and services, ihis study begins by dividing 
government expenditures into six categories; direct benefits; means-tested benefits; educational services; popula- 
tion-based sendees; interest and other financial obligations resulting from prior government activaty; and pure pub- 
lic goods. 

Direct Benefits. Direct benefit programs involve either cash transfers or the ]nirchase of siiecihc serxdces for an 
individual. Unlike means-tested larogmins (described below), direct benefit programs are not limited to low-income 
persons. By farihe largest direct benefit programs are Social Securiiyand Medicare. Other substantial direct benefit 
programs are Unemployment Insurance and Workmen’s Compensation. 

Direct benefit programs involve a fairly transparent transfer of economic resources. The benefits are parceled out 
discretely to individuals in the population; both the recipient and the cost of the benefit are relatively easy to deter- 
mine. In the case of Social Security, the cost of the benefit would equal the value of the Social Security check plus 
the administrative costs involved in delivering the benefit. 

Calculating the cost of Medicare semces is more complex. Ordinarily, government does not seek to compute the 
paiticular medical sendees received by an individual. Instead, government counts the cost of Medicare for an individual 
as equal to the average per capita cost of Medicare services. ('Ibis numlx^r equals the total cost, of Medicare services 
divided by the total number of recipients.) ’ Oerall, government sjx'nt $840 billion on direct benefits in FY 2004. 

Means- Tested Benefits. Means-tested larograms are ty'pically termed welfare iirograms. Unlike direct benefits, 
means-tested programs are available only to households below specific income thresholds, Means-tested welfare, 
programs provide cash, food, housing, medical care, and social services to poor and low-income persi.ms. 

The federal government operates over 60 means-tested aid programs.*^ The largest of these are Medicaid: the 
Earned Income Tax Credit (EITC); food stamps; Supplemental Security Income (SSI); Section 8 housing; public 
housing; Temporaiy Assistance to Needy Families (TANF); the school lunch and breakfast ]:tTograms; the WIC 
(Women, Infants, and Children) nutrition program; and the Social Services Block Grant (SSBG). Many means-tested 
programs, such as SSI and the QITC, provide cash lo recipienis. Others, such as public housing or SSBG, pay for ser- 
vices that are provided lo recipienis. 

The value of Medicaid benefits is usually counted in a maimer similar to Medicare benefits. Government does not 
auempi lo itemize the sf-xcific medical services given to an individual; instead, it computes an average per capita cost 
of services to individuals in different Ixmeficiary categories such as children, elderly persons, and disabled adults. (The 
average per capita cost for a particular group is determined by dividing the total expenditures on the group by the total 
number of beneficiaries in the group.) CX'erall, the U.S. spent $564 billion on means-tested aid in FY 2004 . ' 

Public Education. Government provides immarv*, secondary', post-secoudarvy and vocational education to individ- 
uals. In most cases, the government pays directly for the cost of educational senices ]')rovided. In other cases, such as 
the Pell Grant program, the government in effect provides money to an eligible individual who then spends it on edu- 
cational services. 

education is the single largest component of state and local govemmerit spending, absorbing roughly' a third of 
all state and local exf.xmditures. fhe average per pupil cost of public primary and secondary education is now around 
S9.600 per year. Overall, federal, stale, and local governments spent $590 l.iillion on education in FY 2004. 

Population-Based Services. WTicreas direct benefits, means-tested benefits, and education services provide dis- 
crete benefits and servuces to particular individuals, population-based programs generally' provide services a 
whole grou]! or community. Pc^iiuiation-based expenditures include police and lire jirote ction, courts, parks, sani- 
tation, and food safety and health inspections. Another important po])ulation- based exiiendimre is transiiortation, 
especially roads and highways. 


5. For example, rhe Census Bmeau assigns Vfedicare costs in this manner in the CuiTcnr Population Survey. 

6. Congressicmal Research Seivice, Cdsh o/ui NTo.ncasft Benefits foT PcTsorts vvitfi f irmtcii r.nconie-; FZigii;i[jty Ruli-rs, Rcuipiuit and rupunJituu: Data, 
r}'2002-ry20C4, March 27. 2006. 

7. This spending figure excludes uieans-tested veterans programs and most means-tested education programs. 
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A key feaiure of populaiion-based ex{)endilures is that such programs generaky need lo expand as ihe populaiion 
of a comm unity expands. (Ihis qualiiy separates ihem from pure public goods, de.scril.ied l.ielcw.) Fur example, as ibe 
population of a community increases, the number of police and firemen will generally need to expand in proponion. 

In its study oi the fiscal costs ot immigration, The Weiv Americars, the National Academy ol Sciences argued that il 
senice remains fixed while the population increases, a program wall become ‘‘congested,” and the quality of semce for 
users vvill deteriorate. 'I'hus, the N.AS uses die term “congeslible goods” to describe population-based services.^ Higb- 
ways are an obvious example of diis In general, the cost of population-based services can lie allocated according 

to an intlmduafs estimated utilization t>f the sendee or at a flat per capita cost across the relevant population. 

A sub-categoiy oi poiiulation-based sendees is government administratu'^e supixnt functions such as tax collec- 
lions and legislative acUvities. Few taxpayers view tax collection as a governiiieni benefit; therefore, assigning the 
cost ot this “benefit” appears problematic. 

The solution to this dilemma is to conceptualize government activdties into two categories; primarv' functions 
and secondary functions. Primary funciions provide benefits directly to the public; ihey include direct and means- 
lesied benefits, education, ordinar)-- populai ion-based serv-ices such as police and parks and public, goods. By con- 
trast. secondary or support functions do noi provide direct bencfils to the public but do provide necessary support 
services that enable the government to perform primary ftinctions. For example, no one can receive food stamp ben- 
efits unless the govern nieni first collects taxes to fund the program. Secondary functions can thus be considered an 
inbe.re.nl pari of ibe. “cost of production” of primaiy functions, and the benefits of sex'.ondary support funciions can 
be allocated among the population in proportion to the allocation of benefits from government primary funciions. 

Government siient S662 billioii on poiiulaiion-hased services in FY 2004. Ot this amount, some S546 billion 
went for ordinary senlces such as police and parks, and S116 billion w-ent for administrative sui^ixirt functions. 

Interest and Other Financial Obligations Relating to Past Government Activities. Often, lax revenues 
are. insufficient to pay for the full cost of governtneni Ivjnefiis and service.s. In that case, government will borrow 
money and accumulate debt, In subsequem years, imeresi paymcnis must l.x’. paid to those, who lent the government 
money. Interest payments for the government debt are in faa partial pa>Tnents for past government benefits and ser- 
vices ihai were not fully paid for ai the lime of delivery. 

Similarly, government employees deliver services to the public: part of the cost of the service is paid for imme- 
diately through the employee’s salary. But government employees are also compensated by future retirement bene- 
fits. Expenditures ol jiublic seettir retirement are thus, to a considerable degree . present payments in comiiensation 
for services delivered in the past. The expenditure category “intercst and other financial obligations relating to past 
government aciivities” thus includes inieresi and principal payments on government debt and outlays for govern- 
ment employee retirement. Total government spending on these items equaled $468 billion in FY 2004.''^ 

Allocation of the benefit of this spending is problematic since the benefits were actually delivered in past years, 
but a definite portion of spending <»n imeresi and employee retirement was generated by past exf.xmditures on behalf 
of low-skill liousebolds. Broadly conceived, spending on behalf oflovv-skill housc.bolds includes not only spending 
for benefits in the current year, but also lagged spending that relates to outlays on such households in earlier years. 
In this sense , the low- -skill households’ share of interest and government employee retirement outlays wxiuld be pro- 
liortionate to their share ot gov'^ernment expenditures in prior years. Although calculating the low-skill households’ 
share of spending in prior years would be. very complex, the present analysis approximales ibis figure by assuming 
that these households’ share of expenditures in prior years is eciual to its share of FY 2004 expenditures. 

An alteinatwe a]iproach to allocating interest and employee retirement costs vvxiuld employ the distinction between 
government piimar)' and secondaiy functions described in the prior section. If govemment failed to pay interest on its 
existing debt, it would be unable to borrow in the future; benefits would have to be slashed or taxes raised steeply. Gov- 


8. X'ational Research Council, Tker N’civ .AmeTTca.fLS.' Hr.onorrac, Demographic, and fiscal Effects of fm?nigrci£i;.vi tWasliingron, D.C.: Karional 
.Academy Piess. 1 9Q7), p. .^0.3. 

Q. Ol I his l.olal, an eslimaled Sfi7 billion represenls the costs oF financial obligations resulting Irom pasl public goods expend ilLires. These 
costs are entered in the public goods categoiy in Table 1. 
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ernmeni’s honoring of pasi rinandal obligalionsisihusan essential sec-ondary funciion, a necessary cosi ofbusinessihai 
enables governmeni lo [x^rform its primary' funcLions. I'he ulLimate beneficiaries of ibis secondary funciion are ihe ben- 
eficiaries of the primary' functions that can be continued because government fulfills its debt obligations. The low-skill 
households' share oi expenditures on these secondary functions would equal their share oi benefits from primary' func- 
tion exiaenditures in FY 2004. Both ap]‘)roaches to allocating costs relating to interest and related financial obligatitms 
y'ield the same level of spending on ixhalf of low'-skill households in FY 2004. 

Pure Public Goods, economic theory distinguishes between ■‘private consumpiion goods” and pure public 
goods. Economist Paul Samuelson is crediied with first making this distinction. In his seminal 19.54 paper “The Pure 
Theory' of Public Ex]xnditure,”''' Samuelson defined a pure public good (or what he called in the paper a “collective 
consunijition good”) as a good “which all enjoy in common in the sense tliat each indicadual’s consuiti]:ition of such 
a good leads in no subtractions from any other individual’s consumpiion of that good.” By contrast, a “private 
consumption good” is a good that “can l>e parceled out among different individuals.” Its use by one person precludes 
or diminishes its use by another. 

A classic examiiie ol a ]iure public good is a lighthouse: The iacL that one ship ]x;rceives the warning beacon does 
not diminish the usefulness of the lighthouse to other ships. Another clear example of a governmental inure public good 
would be a future cure for cancer produced by government-funded research. The fact that non-taxpayers would benefit 
from this discovery would neither diminish its benefit nor add extra costs to taxpay'ers. By contrast, an obvaous example 
ol a private consumption gotxi is a hamburger: When one I'leTson eats it, it cannot be eaten by others. 

Direct benefits, means-tested benefits, and education services are private consumpiion goods in the sense that 
use ofa benefit or service by one. {.xirson precludes or limits the. use of that same benefit by other. (Two people cannot 
cash the same Social Security check.) Population-based services such as parks and highways are often mentioned as 
“public goods,” but they are not pure public goods in the strict sense described above. In most cases, as the number 
of persons using a population-based serv-ice (such as highways and parl<s) increases, either the service must expand 
(at added cost to taxpayers) or the service, will become “congested” and its quality will be reduced. C(.)nsequent.ly, use 
of population-based services such as police and fire departments by non-taxpayx‘rs does impose significant extra 
costs on taxpayers. 

Govemment pure public goods are rare; they include scientific research, defense, sj.'iending on veterans, inter- 
national affairs, and some environmental protection activities such as the preservation of endangered species. Each 
of these functions generally ineeisihe criterion that the benefits received by non-taxpayers do not result in a loss of 
utility for taxpayers. Government pure public good exiDendimres on these functions equaled S628 billion in FY 
2004. l-nterest payments on government debt and related costs resulting from public good spending in previous 
years add an estimated additional cost of $67 billion, bringing the total pubi ic goods cost in PY 2004 to S695 billion. 

Although low-income households that pay little or no tax do benefit from pure public good programs, their gain 
neither adds costs nor reduces benefits for others. Thus, the benefit gleaned by non-taxpayers from these ]iure public 
good functions does not impose an extra burden on society. How'ever, households that ]iay little or no tax are “Iree 
riders” on public good programs in the sense that they benefit from government actiwties for which they hav'e not 
paid. (For a further discussion of pure public goods, see Appendix B.) 

Summary: Total Expenditures. As Table 1 shows, overall govemnient spending in FY 2004 came to S3 75 bil- 
lion, or $32,706 per household acrf>ss the entire U.S. population. Direct beneliis had an average cost ol $7,326 per 
household across the whole population, while means-tested benefits had an avemge cost of $4,920 per household. 
Oducaiion benefits and population-based serv'ices cost S5, 143 and $5,765, a^sfieciively. Interest payments on gov- 
ernment debt and other costs relating to past government activities cost $3,495 per household. Pure public geed 
expenditures comprised 18,5 percent of all government spending and had an average cost of $6,056 per household. 

A detailed bteakdowii ol exiaenditures is provnded in Appendix Table A-1 tor lederal expenditures and Apiien- 
dix. Tables A-2A, A-2B, and A-2C for slate and local expenditures. 


10. Paul A. Samuelson. "The Pure Theoiy of Public Expenditure," Rei'iav of EcuRomics and Statistics, WL 36, No. 4 (1954), pp. 387-389. 
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[gTable I SR 12 


Summary of Total Federal, State, and Local Expenditures, FY 2004 



Federal 

Expenditures 

(in millions) 

State and Local 
Expenditures 

(in millions) 

Total 

Expenditures 

(in mi/iions) 

Percentage 
of Total 
Expenditures 

Average 
Expenditure 
per Household 
Whole Population 

(in dollars) 

Direct Benefits 

783,350 

57,607 

840,957 

22.4% 

$7,326 

Means-tested Benefits 

406,512 

1 58,240 

564,752 

15.0% 

$4,920 

Educational Benefits 

59,621 

530,801 

590,422 

15.7% 

$5,143 

Population-Based Services 

180,122 

481,696 

661,818 

17.6% 

$5,765 

Interest and Related Costs* 

182,000 

219,260 

401,260 

10.7% 

$3,495 

Pure Public Goods Expenditures 

694,153 

1,050 

695,203 

18.5% 

$6,056 

Total Expenditures 

2,305,758 

1,448,654 

3,754,412 

100.0% 

$32,706 

Total Expenditures Less Public 
Good Expenditures 

1,61 1,605 

1,447,604 

3,059,209 


$26,660 


* Excludes interest costs resulting from public goods expenditures in prior years. 
Source: Appendix Tables I and 2c. 


Taxes and Revenues 

Total taxes and revenues for federal, state, and local governments amounted to $3.43 trillion in FY 2004, with an aver- 
age cost of $29,919 per household across the whole population. A detailed breakdown of federal, state, and local taxes is 
provided in Appendix Table A-3. The biggest revenue generator was the federal income tax, which cost the taxpayers 
$808 billion in 2003, followed by Federal Insurance Contribution Act (FICA) taxes, which gathered $685 billion. 

Property tax was the biggest revenue producer at the state and local levels, generating $318 billion, while general 
sales taxes gathered $244 billion. 


Summary of Estimation Methodology 

This paper seeks to estimate the total cost of benefits and services received, and the total value of taxes paid, by 
households headed by persons without a high school diploma. To produce this estimate, calculations were per- 
formed on 50 separate expenditure categories and 33 tax and revenue categories. These calculations are explained 
in detail in Appendix A and presented in Appendix Tables A-4 and A-5. The present section will briefly summarize 
the procedures used. 

Data on receipt of direct and means-tested benefits were taken from the U.S. Census Bureau’s Current Popula- 
tion Survey (CPS). Data on attendance in public primary and secondary schools were also taken from the CPS; stu- 
dents attending public school were then assigned educational costs equal to the average per pupil expenditures in 
their state. Public post-secondary education costs were calculated in a similar manner. 

Wherever possible, the cost of population-based services was based on the estimated utilization of the service by 
low-skill households. For example, the low-skill households’ share of highway expenditures was assumed to equal 
their share of gasoline consumption as reported in the Bureau of Labor Statistics Consumer Expenditure Survey 
(CEX). When data on utilization of a service were not available, the estimated low-skill households’ share of popu- 
lation-based services was assumed to equal their share of the total U.S. population. 

The share of public goods received by low-skill households was assumed to equal their share of the total U.S. 
population. The low-skill households’ share of the cost of interest and other financial obligations relating to past gov- 
ernment activities was assumed to equal their share of current expenditures on direct and means-tested benefits, 
education, population-based services, and public goods. 
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Federal and state income taxes were 
calculated based on data from the CPS. 

FICA taxes were also calculated from 
CPS data and were assumed to fall solely 
on workers. 

Sales, excise, and property tax pay- 
ments were based on consumption data 
from the Consumer Expenditure Survey. 

For example, if the CEX showed that low- 
skill households accounted for 10 percent 
of all tobacco product sales in the U.S., 
those households were assumed to pay 10 
percent of all tobacco excise taxes. 

Corporate income taxes were 
assumed to be borne partly by workers 
and partly by owners; the distribution of 
these taxes was estimated according to 
the distribution of earnings and property 
income in the CPS. 

A fundamental rule in the analysis 
was that the estimated expenditure for 
each program for the whole population 
had to equal actual government outlays 
for that program. Similarly, total revenue 
for each estimated tax had to equal total revenue from the tax as reported in government budget documents. 

CPS data are problematic in this respect since they generally underreport both benefits received and taxes paid. 
Consequently, both benefits and tax data from the CPS had to be adjusted for underreporting. The key assumption 
in this adjustment process was that households headed by persons without a high school diploma (low-skill house- 
holds) and the general population underreport benefits and taxes to a similar degree. Thus, if food stamp benefits 
were underreported by 10 percent in the CPS as a whole, then low-skill households were also assumed to underre- 
port food stamp benefits by 10 percent. In the absence of data suggesting that low-skill and high-skill households 
underreport at different rates, this seemed to be a reasonable working assumption. 

Costs of Benefits and Services for Low-Skill Households. The focus of this paper is the benefits received 
and taxes paid by households headed by persons without a high school diploma. (Throughout the paper, these 
households are also called low-skill households.) In 2004, there were 17.7 million such households in the U.S. 
Appendix Table A-4 shows the estimated costs of government benefits and services received by these households in 
50 separate expenditure categories. The results are summarized in Charts 1 and 2. 

Overall, households headed by persons without a high school diploma (or low-skill households) received an 
average of $32,138 per household in direct benefits, means-tested benefits, education, and population-based ser- 
vices in FY 2004. If expenditures for interest and other financial obligations relating to past government activities are 
added to the count, expenditures rise to $36,989 per household. If the cost of public goods is added, annual total 
expenditures on benefits and services come to $43,084 per low-skill household. 

Chart 2 gives a more detailed breakdown of the immediate benefits and services received by low-skill 
households. Means-tested aid came to $11,963 per household, while direct benefits (mainly Social Security 
and Medicare) amounted to $10,026. Education spending on behalf of these households averaged $4,891 per 
household, while spending on police, fire, and public safety came to $1,999 per household. Transportation 
added another $778, while administrative support services cost $1,273. Miscellaneous population-based services 
added a final $1,208. 


Government Expenditures on Households Headed 
by Persons Without a High School Diploma 

Annual Government Expendiwr^s 
per Household 

$36,989 

$32,138 

■ ■ 

Expenditures Minus Expenditures Minus 

Public Goods and Public Goods 

Interest and Related Costs Spending 

■ Pure Pub/ic Good Spending. Defense, Sdentifk Research, International Affairs, Environment 

■ Financial Obligations: Payments on Government Debt and Government Employee Pet//emen£ 
H Immediate Senefits: Direct and Means-Tested 6ene|?ts, Educabon, Population-Based Services 
Source; AppendixTable 4. 


$43,084 



Total 

Government 

Expenditure 
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It is important to note that the costs of benefits and ser\ices outlined in Chart 2 are a composite average of all 
low-skill households. They represent the total costs of benefits and services received by all low-skill households 
divided by the number of such households. It is unlikely that any single household would receive this exact package 
of benefits; for example, it is rare for a household to receive Social Security benefits and primary and secondary edu- 
cation services at the same time . Nonetheless, the figures are an accurate portrayal of the governmental costs of low- 
skill households as a group. When combined with similar data on taxes paid, they enable an assessment of the fiscal 
status of such households as a group and their impact on other taxpayers. 

Taxes and Revenues Paid by Low-Skill Households. Appendix Table A-5 details the estimated taxes and 
revenues paid by low-skill households in 31 categories. The results are summarized in Chart 3. As the chart shows, 
total federal, state, and local taxes paid by low-skill households came to $9,689 per household in 2004. Federal and 
state individual income taxes comprised only 20 percent of total taxes paid. Instead, taxes on consumption and 
employment produced the bulk of the tax burden for low-skill households. 

The single largest tax payment was $2,509 per household in Federal Insurance Contribution Act (FICA) tax. 
(Workers were assumed to pay both the employee and employer share of FICA taxes.) On average, low-skill house- 
holds paid $1,486 in state and local sales and consumption taxes. The analysis assumed that a significant portion of 
property taxes on rental and business properties was passed through to renters and consumers; this contributed to a 
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$ 1 ,37 1 property tax burden for the aver- 
age low-skill household. The analysis 
also assumed that 70 percent of corpo- 
rate income taxes fell on workers; this 
contributed to an average $704 corporate 
tax burden for low-skill households. 

Low-skill households are frequent partic- 
ipants in state lotteries, with an estimated 
average purchase of $686 in lottery tick- 
ets per household in 2004. 

Balance of Taxes and Benefits. On 
average, low-skill households received 
$32,138 per household in immediate 
government benefits and services in FY 
2004, including direct benefits, means- 
tested benefits, education, and popula- 
tion-based services. Total benefits rose 
to $43,084 if public goods and the cost 
of interest and other financial obliga- 
tions are added. 

By contrast, low-skill households 
paid only $9,689 in taxes. Thus, low- 
skill households received at least three 
dollars in benefits and services for each 
dollar in taxes paid. If the costs of public 
goods and past financial obligations are 
added, the ratio rises to four to one. 

Strikingly, as Chart 4 shows, low- 
skill households in FY 2004 had average 
earnings of $20,564 per household; 
thus, the average cost of government 
benefits and services received by these 
households not only exceeded the taxes 
paid by these households, but substan- 
tially exceeded the average earned 
income of these households. 

Net Annual Fiscal Deficit. The net 

fiscal deficit of a household equals the 
cost of benefits and services received 
minus taxes paid. As Chart 5 shows, if 
the costs of direct and means-tested 
benefits, education, and population- 
based services alone were counted, the 
average low-skill household had a fis- 
cal deficit of $22,449 (expenditures of 
$32,138 minus $9,689 in taxes). The 
net fiscal deficit of the average low-skill 
household actually exceeded the household’s earnings. If interest and other financial obligations relating to past 
government activities were added as well, the average deficit per household rose to $27,301. 

lO 


■ chart 4 SR 12 

Taxes Paid and Benefits Received: Households 
I Headed by Persons Without a High School Diploma 



Average Average Average Annual Total 

Annual Annual Government Average 

Household Taxes Paid Expenditures Annual 

Earnings Minus Public Goods, Government 

Interest Costs, and Expenditure 
Related Obligations 

Note; Figures refer to average per household amounts. 

Source: Appendix Tables 4 and 5, 
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In addition, the average low-skill household was a 
free rider with respect to government public goods, 
receiving public goods costing some $6,095 per house- 
hold for which it paid nothing. 

Net Lifetime Costs. Receiving, on average, at least 
$22,449 more in benefits than they pay in taxes each 
year, low-skill households impose substantial long-term 
costs on the U.S. taxpayer. Assuming an average 50-year 
adult life span for heads of household, the average life- 
time costs to the taxpayer will be $1.1 million for each 
low-skill household, net of any taxes paid. If the costs of 
interest and other financial obligations are added, the 
average lifetime cost rises to $1.3 million per household. 

Aggregate Net Fiscal Costs. In 2004, there were 17.7 
million low-skill households. As shown in Chart 5, the 
average net fiscal deficit per household was $22,449. 

This means that the total annual fiscal deficit (total ben- 
efits received minus total taxes paid) for all 17.7 million 
low-skill households together equaled $397 billion (the 
deficit of $22,449 per household times 17.7 million 
households). This sum includes direct and means-tested benefits, education, and population-based services. 

If the low-skill households’ share of interest and other financial obligations for past activities is added, the total 
annual fiscal deficit of these households rose to $483 billion. Over the next ten years, the constant dollar net cost of 
low-skill households (immediate benefits received minus taxes paid) is likely to be at least $3.9 trillion. Policy 
changes that would expand entitlement programs such as Medicaid will increase these costs at the margin. On the 
other hand, changes in immigration law that would significantly increase the inflow of low-skill workers and families 
will increase future government spending dramatically. 

Low-Skill Households Compared 
to Other Households. Chart 7 com- 
pares households headed by persons 
without a high school diploma to 
households headed by persons with a 
high school diploma or better. Whereas 
the dropout-headed household paid 
only $9,689 in taxes in FY 2004, the 
higher-skill households paid $34,629 — 
more than three times as much. WTiile 
dropout-headed households received 
from $32,138 to $43,084 in benefits, 
high-skill households received less: 

$21,520 to $30,819. The difference in 
government benefits was due largely to 
the greater amount of means-tested aid 
received by low-skill households. 

Households headed by dropouts 
received $22,449 more in immediate 
benefits (i.e., direct and means-tested 
aid, education, and population-based 


Fiscal Impact by Education Level 


Households Headed 
by Dropouts 


Cost ofPubk 
Goods. Interest 
and Rdated 
Obligations 


$9,689 


per 

Household 


$43,084 


$ 32,138 


Total 

Expenditures 
per Household 


Households Headed 
by Persons with Hi^ 
School Diploma or More 


$34,629 


$30,819 


per 

Household 


Total 

Expenditures 
per Household 


Source; Appendix Tables 4 and 5; additional data available upon request. 
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Total Annual Net Cost of High School 
Dropout Households to the Taxpayer 


$483 Billion 



Excluding Spending on Excluding Spending on 

Public Goods, Interest Public Goods 

Payments on Government 
Debt and Related Costs 

Source: Heritage Foundation calculations. 
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services) ihan they paid in laxes. Higher-skill households paid SI3,I09 more in taxes than they received in irnme- 
diaie henenis. 

Externalities of Benefits. It might be argued that certain government benehts generate positive externalities; that 
is, they benefit society at large as well as the immediate beneficiaryc This is argued most often with respect to education. 

An increase in the skill level of each U.S. w^orker may have a positiw feedback effect that increases the jiroduc- 
liviiy and wage of oiher workers; thus, eveiyone will gain indirectly as the overall skill level of U.S. workers rises. 

Consequently, it might be argued that all Americans beneht economically from the education of children in low- 
skill families. II so, it might be fuither argued that it is inappropriate to assign the full per pupil costs of education 
to children in low-skill households. But il other households benefit indirectly troni the education oi children in low- 
skill families, it is equally true that low-skill families l^nefit indirectly from the education of children in middle- and 
upper-class families. This is particularly tnie of the education of high -skill workers who wall produce future tech- 
nological and managerial innovations that lead to productivity increases. 

Thus, if il is true dial ihe education of children in low-skill homes produces posiiive exiernaliiies ihai raise the 
incomes of more afllueni families, il is equally true that the education of children in mi:)re afriueni homes will produce 
positive externaliiies for low-skill households, kaiher than allempting to map the reciprocal externalities of education, 
it appears simpler to assign the full per pupil cost of public education to the child recehhng that education. 

Education as a Social Investment. It is sometimes argued that the costs of public education should be “off the 
boi.iks” and should not be counted toward the fiscal deficits generated by low-skill households. Proponents of this 
view contend that publicly financed education for children in low-skill families represents a positive investment for tax- 
payers because it will increase the wages earned and taxes paid by those children as adults, thereby reducing the future 
fiscal drag (benefits in excess of taxes) that their childnm wall impose on stxjiety. *• ^ Although this argument obviously 
has considerable merit, tw’o caveats are in order. 

First, even if public education does represent a positive, investment for taxpayers, the immediate cosis of that 
invesimeni are real. When children in low-skill families mceive pul.ilic education, other families generally will pay 
the costs of that education and wiW be forced to forgo their own economic needs and wants to do so. Consequently, 
education costs should remain on the ledger when computing the net transfers between social groups. 

Second, the potential returns to public education often appear exaggerated. When a chi Id from a lower socioeco- 
nomic class receives subsidized public education, three fiscal outcomes are possible: 

1. There is no increase in wages, and the child remains in the same deep fiscal deficit as his ]iarents; 

2. The child’s income increases, and the magnitude of his fiscal deficit is reduced relative to ihai ofhis 
parents, but the child remains in fiscal deficit when becoming an adult; or 

.3. Education raises the child’s income to the point where he becomes a positive fiscal contributor (taxes 
exceed benefits over a lifetime). 

Simplistic accounts of ifie gains from education often suggest that schooling will enable children from a lower 
socioeconomic standing to readily achieve the third outcome. Given the regressive nature of the distribution of ben- 
efits and the ]:)rogressive nature of taxation, this seems unlikely. On average, an indivhdual must achieve a fairly high 
income lo become a nei fiscal coniribulor. This does not mean ihai invesimeni in education is unwise. Il simply 
means that society sfiould be realistic aboui its expectations with respect lo what education can achieve. 

Conclusion 

Households headed by ]iersons without a high school diploma are roughly 15 percent of all U.S. households. 
Overall, these households inij^ose a significant fiscal burden on other tax|^ayers; The cost of the government benefits 


11. The .inalysis in this paper does not include fiscal impacts in the second generation, that is, it does net examine the fiscal status of children 
in low-skill households once ihey become adults and begin to live independently Once a minor child in a low-skill hciLsehold becomes an 
adult and moves out of his patents’ household, he is no longer included in the fiscal cost analysis for the parents’ household. 
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they consume greaily exceeds ihe laxe^ they pay lo governmeni. Before governrneni undenakes lo iransfer even 
more ecunomic resources lo ibese households, it should have a very clear account of the rnagniiude of the economic 
transfers that already occur. 

The substantial net tax burden im|X)sed by low-skill U.S. households also suggests lessons tor immigration pol- 
icy. Recently proposed immigration legislation would greatly increase the number of poorly educated immigrants 
entering and living in the United Suites.'^ Before this policy is adopted, Congress should examine carefully the 
potential negative fiscal effects of low-skill immigrant households receiving services. 

Politically teasihle changes in government pohcy will have little effect tin the level th fiscal deficit generated 
by most low-skill households lor decades. For example, to make the average low-skill household fiscally neutral 
(taxes paid equaling immediaie benefits received plus interest on government debt), n wuuld be necessary to 
eliminate Social Security, Medicare, all 60 means-tested aid programs and cut the cost ot public education in hall. 
It seems certain that, on average, low-skill households will generate deep fiscal deficits tor the foreseeable future. 
Policies that reduce the future number of high school dropouts and other iiolicies affecting future generations could 
reduce long-tenri costs. 

Future governmenL policies that would expand enUileniem programs such as Mediatid would increase fuiure 
deficits at the margin. Policies that reduced the out-of-wedlock childbearing rate or which increased the real educa- 
tional aiiainmenis and wages of fuuire low-skill workers could reduce deficits sornew'hai in the long run. 

Changes to immigration policy could have a much larger effect on the fiscal deficits generated by low-skill fam- 
ilies. Policies which wcmld substantially increase the inflow of low-skill immigrant workers receiving services would 
dramatically increase the fiscal deficits tlescril'ied in tliis paper and impose substantial costs on U.S. tax]:tayers. 

— Robt'N. Rector i>: Se'niur Research Fellow in Donu'sUc Policy Studies rwd ChristiM Kim is a Policy Anolyst in Domestic 
Policy Studies at The Heritage FoundtUkm. Shanea Watkins, Ph. D., is Policy Amdyst in Emf/irical Studies in ihe Ceruer jbr 
Data Analysis at The Heritage Foundation. 


12. Robert Rector. "Senate Immigration Bill 'W.tould iMlow^ 100 Million New Legal Immigrants over the Next Twenty Yeoi's." Heritage Feun- 
dai ion tViTM,.i7iii No. 1076. May 1 .5, 2006. Robert Rector, “Immigration Numbers: Setting the Record Siraighl," Tie mage Fo undal ion 
WebMerno No. 1097, May 26. 2006. 
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Appendix A 
General Methodology 


Introduction 

This appendix documents the methods used to calculate the spending and tax figures presented in the paper, 
I'h rough out, the term “low-skill households” is used as a synonym for households headed by persons vviihoui a high 
school degree. 


Data Sources 

Data on federal expenditures vvere taken fnim Hislorical Tables, Budget of the United Stales Goveinmeni, Fiscal Yfcu 
2006. Data on federal taxes and revenues vvere taken from Analylical Ferspeelives. Budget oj die United Stales Gov- 
ernmenl, Fisad Year 2006. 

State and local aggregate expenditures and revenue data were taken troni the U.S. Bureau ot Census survey oi 
government finances and employment,^-’ Added information on state and local spending categories was taken from 
U.S, Census Bureau, Ft’chra? Shhe emd Lotnl Governments: 1992 Government Finance and Enipioyment Glassification 
Manual. 

Detailed information on rneans-iesied sfxmding was taken from Congressional Research Service, Cash and Mon- 
cash Denejits /or Persons with Lirniied Income: EHgiinliiy Rules, Recipient and. Expenditure Data, FY2002-FY2004. This 
report provides important information on state and local means-tested expenditures from slates’ and localities’ own 
financial resources as distinct from ex-i:)endiiures funded by federal grants in aid.^^ 

Data on Medicaid expenditures for different recipient categories were taken from the Medicaid Statistical Infor- 
mation System (MSIS) as published in Medicare & Medicaid Staiistical. Supplement, 2006.^^ Data on the distribution 
of benefits and distribution of some taxes were taken from the U.S. Census Bureau’s Current Population Survey 
(CPS) oi March 200.‘5 (which covers the year 2004). Additional data on public school attendance were, taken from 
the October 2004 Current Population Survey . Data on household ex;-)enditures were taken from the Bureau of Labor 
Statistics Consumer Expenditure Survey (CXX) for 2004.^' 

Data on Medicaid expenditures in institutional long-term care facilities were taken from Medicare & Medicaid 
Statistical Supplement, 2006.^^ Data on the education levels of elderk* persons in institutional long-temi care facilities 
w’ere taken from the National Long Term Care Surv'ey (NLTCS). Data on the number of individuals residing in 
nursing homes in the average, riiotub and the number of Medicaid recipients in nursing homes were, taken from the 


13. Office of Marugemenr and the Budget. Histoneaf Jdfcles;, Budget of the United States Govemmeiu, Hsca! Year 2006. 

14. Office of Maruige.nie.nr and the Budget. Aftnivtu-u? Perspectives, Budget of the UniiedSrates Govenviient, tiscal Year 2000. 299-313. 

15. See \vwiv.c;c:nsT(.s,gi.'\'/g(.n'sA-siifnate/04c\hi.s,s?_I.?itjnI. 

16. See hlip://fip2. census. gov/goWi!(Jss/(hiSi,Jullpdj'. 

17. Congi-esslon.ll Research Service, Citsh cind Noncash BenefitsJorPersoits with Limited Income; Eiigihi/ity Rules, Recipient and Expenditure Data, 
rY2CC2-rY2004. March 27 2006. 

iS. U.S. DeparUiienl oi lleallh and Human Services. Cenlem for Medicare and Medicaid Services. Mcdia'i.n S'.VIed.K'aid y(6'.l?.sli(.«i 5uppl.i?icnt. 
Medicaid Tables i4.i-i4.27. 2>X)6. This survey covere 2003. 

19. The analysis used an electronic version of the Murch Cl’S dula from the National Bureau ol Hcoiioniic. Research. See wwvv.nJH’iX'i'g/dti.ltU 
ips.html. 

20. The analysis used an electronic version of the October Cl’S data from the National Bureau of Hconoinic Research. See 
ips.htinl. 

21 . 1,1. S. Dcpart.menr of Labor, U.S. Bureau of Inbor Statiiitics, Co.n.sunie.e Lxjjcnditure in 2004, Report 992. April 2006. 

22. 1,1. S. Dcpart.menr ot Health and Human Services, CTencers for Medicare and Medicaid Servnees, Medica/e &■ Medicaid .SMthticai Supple- 
ment. Medicaid Tables 14.1-14.27. 2006. 

2.5. Duke University and National Institutes of Health, Narional Institute on Aging, National UmgTerin Care Suivey 1 999 Public L'se Data 
Piles National bong Term Care Study (Kl.TCS), 1999 public use dataset. Produced and distributed by the Duke Univeisity Center for 
Demographic Si udies wilh funding from the National Institute on .Aging under Grant No. U01-.AG0071 98. The KLTC.S is a nai ionally 
representative simple of individuals ages 65 years and older in long-tenn caie facilities. 
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2004 National Nursing Horne Survey (NNH5). Data on ihe number of individuals in other types of institutions were 
taken from Census 2000 Summary Pile 1/^ 

Count of Households. The Current Population Sur\^ey (CPS) reports some 113.15 million households in the U.S. 
in 2004 , In addition, in the average month m 2004, some 1.65 million persons resided in long-term care iacilities.^'’ 

These long-term care residents were not included in the population reported in the CPS; however, because these 
individuals are ihe beneficiaries of a substantial share of Medicaid expenditure, it is important that they be included 
in any accounting of fiscal balances and disirihulion. Consequently, the 1 .65 niillion persons in long-term care facil- 
ities were included in the present analysis; each indmdual in such a facility was counted as a separate household, 
swelling the overall count of households from 113.15 million to 114.8 million.^^ 

Calculating Aggregate Federal, State, and Local Spending. .Aggregate federal expenditures at the sub- 
function level were taken from Tableii. Budget of the United States Giyvernment. FY 2007. These data are pre- 

sented m Appendix Table A-T Slate and local aggregate expenditures were based on data from the U.S. Bureau of 
Census sim'ey of government.'^' 

Tw'o modifications were necessaiy to yield an estimate of the overall combined spending for federal, state, and 
local government. Firsi, some S408 billion in state and local s^iending is financed by grants in aid from the federal 
government. Since, these funds are cnunied as federal expenditures, recording them again i-is stale and local expen- 
diiure would consUuiie a double count. Consequently, federal grants in aid were dcducicd from the appropriate cai- 
egones of state and local spending. 

A second niodiftcation involves the treatment of market-like user fees and cliarges at the state and local levels. 
These transactions involve direct pa>mient of a fee in exchange for a government sendee: for example, payment of an 
entiy fee at a park. User fees are described in the federal budget in the following manner: 

[l]n addition to collecting taxes. ..the Pederal Gove'niment collects income from the public from 
markei-orie-rued aciiviiiesand the financing of regulatory ex[.x'^nses. These colleciions are classified 
as user charges, and ihey include the side of j;x)Siage slain ps and eleciricily, charges for admiliance 
to national parks, premiums for deposit insurance, and prcKeeds from the sale of assets such as 
rents and royalties for the right to extract oil from the Outer Continental Shelf.^^ 

In the federal budget, user fees are not counted as revenue, and the govemmern services financed by user fees 
are not included in the count of government expenditures. As the Office of Management and Budget states: 

[User charges] are subtracted from gross outlays rather tlian added to taxes on the receii^ts side of 
ihe budget, The purpose of this ireairneni is to produce budget totals for receipts, outlays, and 
budget authority in terms of the amount of resources allocated govermnerually, through colleciive 
poliilail choice, rather ilian through the market.^^ 


24. De.p.irtme.nt of he.ilrh .ind H\nn.in Services, Centers for Disease Control and Prevention, National Center for Health Sr.irisric.s, 2004 
NcUional N iirsing Home Swrvey tKNllS). public use files, and U.S. C.ensus Bureau, 2000 Census Summary I'ile (SI' i) I’CTib, 
l>CTi7-PCTi/l. 

23. in ihe average monlh in 2004. aboul 1.49 miHion individuals resided in nursing homes; another estimated 133,000 individuals resided 
in long-term care insiiluUons other than musing homes. Data on nursing home residents come Irom Department ol Health iind Human 
Services, Centers lor Disease Control and Prevention, National Center for Health Slalislics, 2004 Naliontil N ursing Home Survey 
tNNHS). public use tiles. Data on individuals in other types ollong-lerm care instil ulions come trom the Bureau ol Hibor Statistics. 

26. Because individuals in long-term cate lacdilk’s tire not counted in the CPS, they are not included in Ihe e.K|:jendilure and revenue alloca- 
lu.ni estimation ol this analysis, except lor Medictiid expenditures on inslilulional long-term aire. However. Ihey are included in the 
total numbet of U.S. houscholdsand the total number of low-skill households. To the extent that individuals without a high school 
degree represent a d1spropoit1v'.'nare share of the population in institutional long-term care and leceive a number ot government benefits 
and services, this analysis ptovides an underestimation of both actual aggregate and average expendiruies received by low-skill bousc- 
boldsmtbeU.S. 

27. Sec vvHu.i'.i:CTisu<.gnv/c;nv.s/i:stt(?ittt.r/i?400a<.sl_J.htniI. 

28. 011 ice ol Management and Budget, Arudytical Pcr.sp«;uv(ts, Bitdgel the Uniied SLaUs CoyeTTmuml, rtsi-cd Y<Mr 2006. p. 301 . 

29. Ibid. 
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In conirasi, Census labulaiions of siale and local governmenL finances include user fees as revenue and also 
include ihe cost of ihe service provided for ihe fee as an expenditure.^^ 'I'he mosl proinineni user fees treat ed in this 
manner in ihe Census state and local government financial data are household pa>ments to public utilities for water, 
power, and sanitation services. 

But market-li ke, user fee pawrients of this type do not involve a transfer of resources from ore group to another 
or from one household to another. In addition, government user fee transactions do not alter the net fiscal deficit or 
surplus of any household (defined as the cost of total government benefits and services received minus total taxes 
and revenues paid) because each dollar in services received will be matched by one dollar of fees paid. Finally, deter- 
mining who has paid a user fee and received the corresponding service is very' difficult. 

For these reasons, this paper lias applied the federal accounting principle of excluding mosl user fees from rev- 
enue tallies and excluding the servaces funded by the fees from the count of expenditures to state and local govern- 
ment finances. This means that user charges and fees w’ere removed from both the revenue and exi^enditnre tallies 
tor state and local govermnent. As noted, the inclusion or exclusion of these user tees has no effect on the fiscal def- 
icit figures for low-skill households pivsented in this paper. 

Appendix Tables A-2A, A-2B, and A-2C show the deducUons of federal gram in aid and user fee expencUmres 
that )T.elded the state and local expenditure totals used in this analysis. 

Estimating the Allocation of Direct and Means-Tested Benefits. In most cases, the dollar cost of direct ben- 
efits and means-iesied benefits received by low-sbill households vvas esiimaied by the dollar cost orbenerils received 
as reported in the Census Bureau’s Current Population Surv'ey (CPS). One prolilem with this approach is that the 
CPS underreports receipt of most government benefits. This means that the aggregate dollar cost of benefits for a par- 
ticular ]:)rogram as re]:)orted in the CPS is generally less than the actual progiam ex]7enditures according to govern- 
ment budgetaiy data. 

To be accurate, any fiscal analysis must adjust for benefit underreporting. This has been done in prior studies; 
for example, the National Academy of Sciences study of the fiscal costs of iminigraii(.in, Vu: New Amcricane^, made an 
adjustment for such undenepoiting.''^^ 

'Ihe current, analysis adjusts for underreporting in the CPS with a simple niaihcmaiical procedure that increases 
overall spending on any given program to equal actual aggregate spending levels and increases expenditures on low- 
skill households in an equal proportion. Let: 

= total expenditures for proginni x reponed in the CPS; 

^!x = expenditures for program x for low-skill households reported in the CPS; 

E;,^ = total ex]7enditures tor I'lrogram x according to independent budgetaiy sources; and 
Hj = number oflow-skill households in the CPS. 

The share of expenditures reponed in the CPS received by low-skill households would equal The actual 

expenditures allocated to low -skill households w-ould be estimated to equal (Ef^yE^^.) tunes 

The average per household benefit from the program received by low-skill households would equal; 

(EfyEn:) times /H;) 

Ftir example, it the CPS re]norted that iow'-skill households received .50 jjercent ot tood staiii];) benefits and the 
total expenditures on food stam]os according to budgetary data were SiO billion, then low-skill households \w^uld 
be esiirnaied to receive So billion in food stamp benefits. If there w'ere 20 million low-skill households, then the aver- 
age tood stamp benefit per low-skill household w?ould equal $5 billion divided by 20 million households, or S250. 


.30. 1,1. S. Census Bureau, Fedefai State and l ocal CiTvetTmients: 1992 Government Finameand Fniploymera Klamuih secrions .>..31 

and 7.24. 

.31 . \'al lunal Research Ccuincil, The \’ov .Anitniii'an-s.' HrAmomic, Denvographic, orui FLsced F.ljeels ol Immigraik'n tWashingum, D.C.: Kaiional 
Academy Piess, 1997). p. 308. 
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The key assurnpiion behind ihis underreporting adjuslment procedure is ihai low-skill households underrepon 
receipt of welfare and other governnieni benefits al roughly ihe same rale as the general population. For example, 
if receipt of food stamps is underreported by 15 percent in the CPS for the overall population, the adjustment pro- 
cedure assumes that the sub-group of low-skill households in the CPS would also underreport food stamp receipt 
by 15 iiercent. The average level of food stamp benehts among tow-skiff househtilds as re]7orted in the CPS is then 
adjusted upward by this ratio to compensate for the underreportiiig.^'^ Since there is no ewdence to suggest that low- 
skill households underreport government benefits to the Census at a rate different from that of the general popula- 
tion, this procedure appears valid as an estimating technique. 

Estimating the Allocation of Education Expenditures. The average cost ot public education serxnces was 
calculated in a somewhat different manner since the CPS reports whether an individual is enrolled in a public 
school bui does noi repori ihe cosi of education services provided. Consequent I y, data from ihe Census survey 
of governmenis were used lo calculate the average per pupil cost of public primary and secondary education in 
each Slate. The toial governmental cost of primary' and secondary schooling for each household was then esti- 
mated by mu[ti]il>ing the number of enrolled pupils in the household by the average jier ]:'Upii cost in the state 
where the household resides. 

This procedure yielded estimates of total public primaTy and secondary^ education costs for low-skill households 
in the CPS and for the whole population in the CPS. Adjustments for misreporting in the CPS were made according 
to the procedures outlined above, (This piwess is described more hilly below.) Public costs for post -secondaiy edu- 
cation were allocated in a similar manner. 

Estimating the Allocation of Medical Expenditures. There is often confusion concerning ihe calculaiion of 
the cost of Medicaid and Medicare benefits by tbe Census. 'Ihe Census makes no erfort to determine the costs of 
medical treatments given to a iiarticular i')eison. Instead, it calculates the. average, cost ot Medicaid or Medicare ben- 
efits per person for a particular demographic/beneficiary- group. For example, per capita Medicaid costs for children 
are very different from those for the elderly. The Census assigns the appropriate per capita Medicaid or Medicare 
costs to each individual who re ^xirts coverage in the CPS, according to the individual’s beneficiary class: for example, 
elderly, children, non-elderly able-bodied adults, and disabled adults. 

The luresent analysis uses the ]')eT caiiiia Metlicaid and Medicare costs pnndded by the. CPS and then acljusts tor 
underre]ioTting according to the ]:irocedures descnbed above. (For more details, see the specific discussion of Medi- 
care and Medicaid below'.) 

Medicaid expenditures on persons in institutional long-tcmi care facilities require separate calculations. In the 
average month in 2004, some 1,65 million persons resided in long-iemi care facilities;''*'^ about 62 ]:ercent of these 
individuals received Medicaid assistance.^*' 

Indmduals in long-term care facilities are not included in the population reported in the CPS. In FY 2004, some 
S76 billion in Medicaid funds was spent tin indmduals in nursing homes and other institutional long-term care facil- 
ities, ot which nearly 60 percent w-as spent on Medicaid recipients w'ithout a high school di]iloma.^ ' 

Estimating the Allocation of Population-Based Services. Whercver possible, this analysis has allocated the 
cosi of populaiion-based services for low-skill households in proportion to their esiimaled uiilizaiion of ihose ser- 


32. II CPS Linderreporis hencliisby 13 percenl. Ihen ihe iinderreporling would be correcledby mullLplying Ihe CPS lolal by llie inverse ol 
iOO peivenl minus 15 peiveni uhe inverse oI85 percenl). 

33. U S. Census Bureau, Governmenis Division, Rihfc ii(lucui.i6'n Hrui'nres, 2GG4, issued March 2006. Costs included both curreni expendi- 
iLires and capilal oullays. 

34. in ihe average monlh in 2004. aboul i.49 millian individuals resided in nursing homes; another esiimaled I33,00v.i individuals resided 
1n long-reriii care Insrirutions olhcr than nursing homes. 

.33. The 62 percent sratlstic comes bom the 2004 National Nursing Home Suivey (NNllS). This analysis ■a.s.suiiics that the shaie ot Medicaid 
recipients in other types vM long-teim care institutions is equal to the share of Medicaid lecipients 1n nursing homes. 

.36. hstimates based on FY 200.3 VISIS expenditure data, as published in Medicare Medicaid Statisiical SupiAemeni, 2006. and adjusted to 
equal actual FY 2004 expenditure levels as reported by the CRS. The spending figure includes a 16 percent increase tor ancillaiy medi- 

37. Estimate comes from tire 1999 National Long Temi Care Survey. 
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vices. For example, ihe proporiionale uiilizaLion of roads and highways by low-shill households was esiirnaied, in 
pan, on ihe basis of iheir share of gasoline purchases as reported in ihe Consumer Expendiiure Survey (CEX), 

Wdien an estimate ot ]iro]iortionate utilization was not possible, the cost ot fxipulation-based setvnces was allo- 
cated on a unitomi per cajiita basis. Some population-based sendees, such as airjiorts, wn.ll be used inlrequently by 
low-skill households; in these cases, the cost of the sennee for low-skill households wns set at zero or at an arbitran' 
low level. 

Estimating the Allocation of the Costs of General Government and Administrative Support Sendees. 

Allocaiion of the costs of general governmeni serv-ices such as lax collections and legislative functions presents dif- 
ficulties since there is apparently no one who directly benefits from those services. Most taxpayers would regard TRS 
collection actmties as a burden, not a benefit; however, while government administrative lunctions per ac do not 
benefit the irublic, they do premde a necessaiy foundation that makes all other government benefit and sendee ]rro- 
granis possible. A household that receives food stamp benefits, for example, could not receive those benefits unless 
the IRS had collected the tax revenue to fund the program in the first place. 

Ti seems reasonable to integrate proportionally the. cost of governmeni suppori services into the cost of other 
government functions that depend on those services. Pollowing this reasoning, the exi:'enditures for general govern- 
ment and administrative support have l.x'-en allocated among households in the same proportions that total direct 
benefits, means-iested benefits, education, and population-based a'.rvices are distributed among households. 

Estimating the Allocation of Financial Obligations Relating to Past Government Activities. Year by 
year, throughout most of the post-war period. U.S. taxpayers have not paid for the full cost of benefits and services 
provided by government. A poition of annual costs is passed on to Ix’ paid in future years. 

Government costs are shifted to future years through two mechanisms. First, when government, expenditure 
exceeds revenue, the governmeni runs a deficit and borrows funds. Ihe cost of borrowing is passed to future years 
in the form of interest payments and iei')ayments ot )')rinci'i')al on public debts. Second, when a government emi^loyee 
provides a service to the public, pan ot the cost ot that service is paid for immediatefy through the employee’s salary, 
but the employee may also receive government retirement benefits in the future in comf.x’nsaLion for services pro- 
vided in the. present. Expenditures on public-sector retirement systems an?, thus, to a cx.jnsiderable degree, present 
payments in compensation for services delivered in the past. 

The mechanism tor aflocating these costs for i:)asi service among the I'tresent-day ]iopulation is uncertain. In this 
paper, the following procedure was used. 

First, veterans Irenefiis were regarded as compensation for pure, public goods and were allocated as such. 

5cc(:)n.d, the share of debt payments associated with past public good exjxnditure was considered a pure, public 
good itself and allocated as such. 

TJnnl the remaining interest and government retirement payments were allocated in proportion to the share of 
all direct benefits, means-tested benefits, education, and population services received by a grou]^ in FY 2004. Thus, 
the share ol interest payments on government debt and government eni]:iloyee retirement costs allocated to low-skill 
households was proportionate to those households’ share of direct and means-tested benefit spending, education, 
and spending on populatinn-based services in FY 2004. 

There are two rationales for this allocation. First, the government’s honoring of past financial obligations is a 
necessary^ jirecondition for current government operations. For example, if government violated its obligations and 
refused to pay retirement benefits owed to past employees, it would find it difficult to hire current employees, at least 
at their present wage rates. Similarly, if the government failed to pay interest on its existing debt, it would find it very 
difficult to borrow money in the future; unable to borrow, the gov'-eminent would be forced tc5 slash benefits or 
shaiq')[y raise taxes. Thus, jiayanent of past gov'emment financial obligations is a necessaiy element ch current gc)v- 
ernment operations; it is an integral ]')aTt of the “cost of production” of current gov'emment benefits and services. 


38. Approximately 27 percent ot total federal expenditure is devoted to pure public good functions; thus, 27 percent of federal support ser- 
vice expenditure was assumed to assist public good functions. 
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As in ihe case of lax colleciions, ihe public does not benefil direclly frcnn ihe payrneni of pasi governmenial 
financial ubligaiions, l.)Ul ihe payment of ihose pasl obligations makes ihe provision of curreni benefils and services 
possible. Pa}Tiient of pasi obligations is an imponant governmental secondar,^ function that makes pnmar}* func- 
tions possible. 

It seems reasonable, therefore, to integrate the cost of servicing past financial obligations into the costs of current 
government operations and to allocate the benefils of debt serx-ice expenditures in proportion to the distribution of 
present l.ienefii and services.^'’' fhai procedure has been used in this analysis. 

A second iiers]iective on this issue can lie obtained by considering the multi-year costs ot high school dTOjiout 
households rather than just the single -year costs. As noted, in most years in the post-war jienod, government lias 
failed to pay fully for its acttvities, passing part of the cost on to future years. A significant portion of current gov- 
ernment debt represents benefits for low-skill households that were financed by deficit spending in prior years. In 
a multi-year ]iers]iective , the true fiscal cost of low-skill households includes not merely the fiscal deficit (benefits 
minus taxes) for the current year, but the fiscal deficit of low-skill households from prior years that has been shifted 
forward to the present by government boiTowing. 

Consec;[uenLly, the true cost of low-skill households for the taxpayers would include the portion of government 
debt obligations that can be attributed to past benefits for low-skill households. To calculate this, it would be nec- 
essary to calculate the share of government debt that can be auribuied to past Ixeneriis and services for low'-skill 
households, a nurnlx’.r that would be roughly comparable to the share of total government spending allocated on 
behalf of low-skill households in prior years. 

Calculating such a figure w'ould be a daunting task; how'ever, review ot government spending over the past three 
decades suggests that the share of sixrnding devoted to low-skill households lias probably not changed dramatically 
over that lime. Consequently, the share of government S[.H'nding on direct benefils, means-tested benefits, educa- 
tion, and population-based services to sup|.X)ri low-skill households in PY 2004 (19 |.x^.rcent) can serve as a very 
rough i^roxy tor the share t)t s]:tendiiig on such households m recent decades. Thus, the share ot interest on the gov- 
ernment debt that can be attributed to past expenditures on low-skill households is probably roughly ]iro]ioTtionate 
to the share of current s|.>ending devoted lo those households. 

Estimating the Distribution of Pure Public Goods. Government pure, public goods include exj;.x^.ndiiures on 
defense, veterans, iiiLeriiaiional affairs, scientific research, and part of spending on the environriieiiL, as well as debt 
obligations relating to pasi public good spending. The total cost of pure public goods was divided by the whole U.S. 
population to determine an average jier capita cost. 

The share of benefits going to low-skill households was estimated based on their share of the population; the 
average value came out at roughly S6,000 per low-skill household. (This procedure assumes that low-skill house- 
holds receive the same per cajiita utility trom pure public good siiending as does the general ]^o]:)uiation.) Thus, it 
might be reasonable to say that each low-skill household benefits from some S6,000 in public goods s]iending each 
year that it does not pay for, but it would \y: inaccurate to assume that the benefil received by low-skill households 
imposes added costs on society, for a funher discussion, see. Appendix B. 

Estimating the Distribution of Taxes and Other Government Collections. The distribution of fed- 
eral and state income taxes was calculated from CPS data. The Census imputes tax payments into the CPS based 
on a household’s income and demographic characlerislics and the appropriate federal and state tax rules; how- 
ever, since income is underreported in the CPS, this means that imputed taxes will also be loo low, fbus, the 
imputed lax payments in the CPS were adjusted to equal the aggregate income, tax revenues reported in gov- 
ernment budgetar}' documents. Federal revenue totals were taken from Anu/yheu/ Pcrspecti'vcs, Budget of the U.S. 
Government. Fiscal Year 2006.^^ State and local tax and revenue data were taken trom the U.S. Census suivey 
ot governments.^^ 


39. Financial obligations also include government employee retirement costs. 

40. Oriice of Management and Budget, .Aruiiytical Per.sp«;uves, Budget c.^ liie Untied SUiies Covemmenl, r-is,:cd Year 2006. pp. 2Q9-.32.^. 

41. See iviviv,i:cnsui.govAevs/cstimcitc/C'-fOOuis/_I-l*£''»l- 
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I'lie procedures for adjusling for ihe underreporting of income laxes were ibe same as those used to adjust for 
underreporting (if expenditures. For example, for federal income lax. lei: 

T[ = total inctmie tax rt‘]ic>rted in the CPS; 

Tf = total income tax for low-skill households reported in the CPS; 

Tj, = total income tax according to independent budgetai}’ sources; and 

H; = number ot low-skill households in the CPS. 

rhe share of taxes paid by h )vv -skill households as reported in the CPS wniuld equal Ti/Tf. fhe actual taxes allo- 
cated to low-skill households would be eslimaled to equal (Tf/T ) limes Tf.. 

The average tax ]iaid ]ier low-skill household would equal: 

(Ti /Tf } times 

Slate income taxes were adjusted for underreporting according to the same formula. 

hm]iloyees were assumed to inay both the ‘'employee" and “employer" sliare of TICA taxes. Allocation of PICA 
taxes was estimated based on the distribution reported in the CPS, adjiisied for underreporting in the manner 
described above. 

The incidence of federal and state corporate profits tax was assumed to fall 70 percent on workers and 30 per- 
cent on owners of capital.'^’ The worker’ share was allocated according to the distilbution of earnings in the CPS, 
ihe. owners’ share, according to the allocation of property income in the. CPS. 

Sales and excise taxes were assumed to fall on the. cx:)nsumer; uix payments were estirnaied based on the. share 
ot total coiisum]xion of relevant commodity or commodities in the Consumer Expenditure Suivey. For example, 
since the CCX reported that households headed by pers(.^ns without a high school degree consumed 18.2 jrercent of 
the sales of tobacco products, ibese st-ime households were esiirnaied to pay a corresponding 18.2 percent of all 
excise, and sales taxes on tobacco products. Additional information on specific taxes is provided below. 

Specific Calculations on Expenditures 

ihe average cost of government benefits and services pe.r low-skill household was calculated for 50 separate 
expenditure categories, The algorithms employed for each c^uegory' are descril.x*d bek.jw, and the specific calcula- 
tions are showTi in Ap]rendix Table A-4. 

Calculations for Specific Direct Benefit Expenditures. 

• Social Security Benefits. Social Security benefits for individual households were calculated using dol- 
lar benefit values reponed in the CPS. Adjustments for underreporting of benefits in the CPS were made 
using the prctcedures described above. 

• Medicare. The value of Medicare Ixmefils ^ter household was calculated based on data in the CPS. 'I'he CPS 
calculates the value of Medicare coverage for an individual as equal to the average, cost pereligililebenendary 
Adjustments fur inisreponing of benePiis in the CPS were made using the procedures described above.'*’^ 

• Unemployment Insurance Benefits. Unemplo\Tnent insurance benefits tor indivhdual households 
were calculated using dollar benefit \ralues reported in the CPS. Adjustments for underreporting of ben- 
efits m the CPS vvere made using the procedures described above. 

• Workmen’s Compensation. Workmen’s compensation benefits lor indi\hdual households were calcu- 
lated using dollar benefit values reported in the CPS. .Adjustments for underreponing of benefits in the 
CPS were made using the procedures described above. 


42. William C. Randolph, "International Burdens of the Corporate Income Tax,” Congressional Budget Office Working Paper No. 2006-09, 2006. 
4.5. In i.he case ol Medicare, the CPS actually slightly overreports the total cost of benefiLs; iherelore, in this case, ihe ad|ustmeni procedure 
results in a small reduction in Medicare costs per household compared to the CPS data. 
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• Olher Federal Reiiremeni Programs. This category includes Railroad Reiiremeni and ihe Black Lung 
Disabilily I'rusi Fund, Benefiis forindividual households were calculated usingdnllar values reported in 
ihe CPS- Adjustments for underreporting of benefits in the CPS were made using the procedures 
described above. 

• Agricultural Subsidy Programs. Low-skill households were assumed to receive zero benefit from these 
programs. 

• Deposit Insurance. Net expenditure for this category is ver\'- low; low-skill households were assumed 
to receive zero benetii. 

Calculations for Public Education. 

• Public Primary and Secondary Education, the average cost of public education services was calcu- 
lated in a somewhat diftereni manner since the CPS reports whether an indicnduai is enrolled in a public 
school but does not repoii the cost of education sendees procided. Data from the October 2004 CPS 
were used to determine enrolltneni in public schools, while data from the Census survey of governments 
were used in calculate the avemge per pupil cost of public primary and secondary education in each 
siaie.."'’^ Tlie total governmental cost of primary' and secondary schooling for each bnusehold was then 
estimated by multiplying the number of enrolled pupils in the household by the average per pupil cost 
in the state where the household resides. 

This procedure provided an estimate of total public primary and secondary educaiitm ci.isis for the 
whole population and the percentage of total costs going to low-skill households. The percentage of 
costs going to low' -skill households w'as multiplied by the exix'iiditure total for ]:)rimary and secondaiy 
education from inde]'>endent Imdgetaiy sources, this yielded an estimate of aggregate phmary and sec- 
ondary public school ex^iendiiures for low-skill households, Avet^ige per household costs (if public pri- 
mary and se.condary education were calculated by dividing the total costs of low-skill householdsby the 
overall number of such households. 

• Public Post-Secondary Education. Public costs tor post-secondaiy education were allocated using the 
same procedures used for primary and secondary expenditures. 

• Other Education. These slate and local costs were allocated in pmponion to the low-skill households’ 
share of the general i-joimlaiion. 

Calculations for Specific Means-Tested Benefit Expenditures. 

Means-Tested Expenditures in General. Aggregate figure.s on federal means-tested expenditures were taken 
from Office of Management and Budget ititalsin Historiced Tables, Bud^cto/the United Suites Covonment, Fiscal Year 
2006. (See Appendix Table A-1.) Federal expenditures on indichdual means-tested programs are presented in 
A]7pendix Table A-4 and were taken from the Congressional Research Sendee rejxnt, Ccesh cmd iVunca-sii Benefits for 
Persons with Limircd Income: Etigihility Rules, Recipient and Expenditure Data, FY2002~Fy200-^. 

Figures on specific state and lt)cal ineans-tesied expenditures are presented in Appendix ’Fables A-2A, A-2B, A- 
2C, and A-4 and were taken from the CR5 rei'iort. These figures exclude state means-tested ex]:ienditures tinanced 
by federal grants. An estimated $2.5 billion in stale-run General Relief programs was included in the "public assis- 
tance” category in Appendix ’[’able .A-4; these expenditures do not appear in the. CRS report Ix^cause they lack a fed- 
eral component. 

The texal means-tested expenditure figure of $550.9 billion, presented in Appendix Table A-3, excludes means- 
tested veterans benefits (w'hich are counted as public good spending) and most means-tested educational spending."^- 

Medicaid Expenditures in General. I'he Medicaid Slalistical Information System reports Medicaid 

expenditures for four recipient groups: children; disabled, non-elderly adults; able-bodied, nun-elderly adults; 


44. Dutii from IFS. Census Bureau. Governments Dmsion, Public Education Finances, 2004, issued Miirdr 2006. 
4:>. The means-tested spending total does include Head Stan. 
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and elderly adulls. I'he MSIS data furiher divide expenditures in each of the four recipient categories into expen- 
ditures for recipients in the general populaiion and expenditures for recipients in long-term care institutions, 
which include nursing facilities (NF) and intermediate care facilities for the mentally handicapped (ICF-MR) , This 
}delds eight overall Medicaid recipient categories; separate expenditure calculations were made lor each ot these 
eight categones. 

• Elderly Medicaid Recipients in Long-Term Care Insliliilions. Medicaid expenditures for elderly 
persons without a high school diploma in long-term care insliltilions were estimated according to 
four steps. 

Fiix't, institutional long-tenii care expenditures on recipients ot unknown reciiiient status were imimted 
into the four known recipient auegories of persons in institutions on a pro rata basis. 

Second, instituti(.mal long-ienn care expenditures (nursing facility jilus ICF-MR s]iending) as repotted in 
the MSIS are facility expenditures and do not reflea Medicaid spending on anallary medical serMces 
(such as inpatient hospital, physician, and prescription drugs services! used by insiiiuiional long-term 
care, recipients. On average, ancillary medical spending is estimated to be about. 16 percent of facility 
expendUures across the four recipient groups."^ To calculate the adjusted insLituiiunal long-ierin aire. 
expenditures that would include both facility and ancillar>' spending, MSIS-based nursing facility and 
ICf-MR expenditures are multiplied by a factor of 1.16. 

T7nrd, total Medicaid expenditures reported in the MSIS fall short of total expenditures reported by the 
Congressional Research Serxice.'^^ To compensate for this shortfall, the expenditure, total calculated in 
stage 2 was multiplied by the ratio ol CRS total Medicaid expenditures divided by MSIS total exjitendi- 
tures; this yielded an adjusted institutional long-teim care ex^'ienditure total (ALCET) for elderly per- 
sons in long-term care. 

rc'u.7tb, the National Long Tenn Care study showed that some 59 percent of elderly Medicaid recipients 
in nursing facilities lacked a high school diploma.'^^ In addition, all elderly j.-Tersons in ICf-MR were 
assumed to lack a high school diploma. Bitsed on their share, of Medicaid recipients in long-term care 
institutions, elderly jx^rsons without a high school diploma were, assumed overall to receive 59.9 per- 
cent of the adjusted long-term care expenditure total (ALCET) for all elderly persons in institutional 
long-tenn care. 

• Non-elderly Medicaid Recipients in Long-Term Care. Medicaid expenditures for non-elderly persons 
without a high school diploma were estimated according to four sie[.)s similar to those used for the elderly. 

First, institutional long-term care expenditures on recipients of unknown recipient status were imputed 
into the four known-eligibility redi:)ient categories on a pm rata l^sis. 

Sexond, institutional long-term care expenditures (nursing facility plus ICf-MRsi-X^nding) as reported in 
the MSIS are facility expenditures and do not reflect Medicaid spending on. ancillary medical serrices 
(such as in]:iatient hosjxtal, j^hysician, and prescription drugs serdees) used by institutional long-tenn 


46. Calculations in this appendi.x are based on t'Y 2003 MSIS dala, LLS. Depanmeni of tleidih and Human Services. Centers Ibr .Medicare 

and .Medicaid Services, iViedicwr 6cV]ed/raid Supp/ermcTil, 2006, Medicaid Tables 14. i-i4.27, at MWv.aTi.i.iiiii.yvv/Mcd/ra?v.Mcii- 

ii6iTSinLSi(pp/L'i/;l<Tjnieia;i.a.s>>;)';i/<:r7ype=7K'n.c-iS-JifierIi>'D]i)=-996-5ortIhT)ii>=J6^iorlC>trJ.cT==(/i;f eu?di)iy'C>iJemli)=C.ViS22.y06jIiSiniiV(,(?T]i\r- 
Taye=20 tbebruary 20. 2007). 

47. ihe io percent Iij^ure was taken Irom Anna Sommers eiaL, “Medicaid’s Long-Term Care Beneliciaiiesi An Analysis oI Spending I’at- 
kiii !• ii- 1 t .imraission on Medicaid and the L.ninsured, 2006, Table 2. The study used MSIS 2002 dala. 

4S. .M-'h p ndilures lall short of actual Medicaid expenditures because of its accounting system and Ix'cause the MSiS does not include 
clispi p in 11 ite piovider pa\ntients, some supplemental paymients, and adin1nisT.ianve costs. In addiTion. VIed1ca1d expendiTure calcu- 
1 iTi ii-v t 1 rliL Jlfterenr iccipicnr. groups are basKid on published TA'’ 200.3 data. .Assuming that, each recipienr groups share ot spending 
did nor vaiy troin 2003 to 2004. TT' 2003 expenditure figures were also adjusted to equal actual rY20C4 spending levels as reported by 
the CRS. Step .> in this esniiiation process accounted for both adjustments at once. 

49. National Long Term Care Study (N1 JCS), 1999 public use dataset. Produced and dist.nbured by the Duke I.'nivcrsity Center foi Demo- 
graphic Si Lidies wilh funding Irom the National Inslilute on Aging under Grant No. 1.101 -AG0071 98. The Nl.TCS is a nationally repre- 
sentative sample of individuals ages 65 years and older in long-tenn care facilities. 
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care recipienis. On average, ancillary medical sending is eslitnaied lo be aboui 1 6 perceni of fadliiy 
expenditures across the four recipieni groupsO^ 'lb calculate the adjusted insiituiicnal long-term care- 
expenditures that would include both facility and ancillar}' spending. MSIS-based nursing facility and 
ICF-MR expenditures were multiplied by a factor of 1.16. 

Third, total Medicaid expenditures reported in the MSIS fall shon of total expenditures reported by the 
Congressional Research Service, 'lb compensate for this, the expenditure total calculated in stage 2 was 
multiplied by the ratio of CRS total Medicaid expenditures divided by MSIS total expenditures; this 
\aelded an adjusted institutional long-term care expendimre total (ALCET) for non-elderly persons in 
long-tenn care. 

rourllj, the share of adjusted institutional long-term cate expenditure for non-elderly persons that went 
to persons without a high school diploma w'as then estimated. Of the total adjusted Medicaid expendi- 
tures tor non-elderly recipients in institutional long-term care, 523 percent was spent on indmduals 
residing in inteimediatc care facilities tor the mentally handicapped (ICF-MR) ; all beneticiailes in these 
facilities cvere assumed to be without a high school diploma.'''^ Some 6.8 percent of expenditures w^ent 
to non-elderly persons who lacked a high school diploma and w'ho resided in nursing facilities. A1 lo- 
gether, .59.1 iiercent of Medicaid expenditures on non-elderly persons in institutional long-teim care 
went to persons who lacked a high school diploma. 

Medicaid Expenditures on Elderly Persons in the. General Population. Medicaid expenditures for 
elderly persons residing in low-skill households were calculated as follows. 

Fir.st, total Medicaid exjrenditures leiroited in the MSIS tall short of total exjiendimres reported by the 
Congressional Research Service. To com-i')ensaie for this, Medicaid expenditures for elderly ]:)ersons as 
reported in the MSIS were multiplied by the ratio of CRS total Medicaid exj;.>enditures divided by MSIS 
total expenditures. 

Second, the adjusted long-term care expenditure total (ALCET) for elderly persons in long-term care, 
insiiiuiions was subtracted from the product calculated in stage 1 , The remainder equaled expenditures 
on the non-institutional elderly. 

Third, the j^eTcent of Medicaid exi:)enditures on the non-institutional elderly going to ]:)ersons in low- 
skill households w'as calculated from CPS data; this i>ercentage w-as ap]:>lied to the remainder in stage 2 
to yield Medicaid expenditures for the non-institutional elderly going to low’-skill households. 

The formula for Medicaid expenditures for elderly persons in low-skill households in the general pop- 
ulation wxntld be as follows. Let: 

= Medicaid ex]'>endiiures for elderly persons residing In low-skill households in the 
general population; 

= Total Medicaid expenditures on the elderly according to MSIS data; 

= Medicaid expenditures on the elderly in long-temi care institutions; 

/V)5/S[ = I oial Medicaid expenditure according to MSIS data; 

CR5( = Total Medicaid expenchtuie according to Congressional Research Sendee data; and 
CPS^, = Share of Medicaid expenditures for elderly persons in the CPS going to elderly per- 
sons residing in low-skiU households. 


50. The 1 6 percent figure came from Anna Sommers etai, “Medicaids lA)ng-Tenii C'.are Beneficiaries: .An Analysis of Spending Patrerns/' 
Kaiser Commission on Medicaid and rhe L'ninsured, 2006, Table 2. The Kaiser srudy used MSIS 2002 dara. 

51 . Por more Information on KT-MR lacilities, see vvvviyi;/n.s.fifi.s.goy/CeTii/ii:aCii9rmnilG)mp[iani:/09_7CF\fRs.i;i.';p Afrtrch 7, 2007). 

52. To derive this figure, the percent, of non-elderly adult recipients without a high school education m long-term care nursing lacilities was 
assumed to equal that ol flte general l.i.S. population: about 14 percent in 2004. T .S. CenstLS Bureau, Current Population Survey, r.du- 
calional Aiiainment in ihe TMited Slates: 2004, Table 1, aLwww.ceTisLLS.go\'/popLilaium/s(x.de:nw/i:dLu:atu)nJi.ps200-T/Lah0'i-0'i .xh (March 2, 
2007). 
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Medicaid expenditures for elderly persons residing in low-skill households in the general population 
can then be calculated as: 

limes CRS/MSIS; limes CPS^ 

Medicaid Expenditures on Children in the General Population. Medicaid expenditures for children 
residing in lo\i^-skill households were calculated with the same three-step jirocedure used for elderly 
persons in ihe general population, 

Fu'iit, total Medicaid expenditures reported in the MSIS fall short of total expenditures reported by the 
Ccnigressional Researeh Sendee. To compensate tor this, Medicaid expenditures lor children as reported 
in the MSIS were multiplied by the ratio of CRS total Medicaid expenditures di\hded by MSIS total 
ex]iendimres. 

Saorul, ihe adjusied long-term care expenditure total (ALCET) for children in long-term care insiiiu- 
tions was subtracted frc>m the product calculated in stage 1 . The remainder ecpialed Medicaid expendi- 
tures on noii-institutionalized children. 

Third, the percent of Medicaid expenditures on non-instiiutiona!ized children going to children in 
low-skill households was calculated from CPS data; this percentage was applied to the remainder 
in stage 2 to yield Medicaid expenditures for the non-institutionai children residing in low-skill 
households, 

Medicaid Expenditures on Able-bodied Adults in the General Population. Medicaid expenditures 
for able-bodied adults residing in low-skill households were calculated with the same three-step proce- 
dure used for elderly perstms in the general population. 

total Medicaid expenditures reported in the MSIS fall short of total ex]>enditures reported by the 
Congressional Research Service, To compensate for this, Medicaid exi;.x'ndiUires for able-bodied adults 
in the general population as reported in the MSIS were multiplied by the ratio of CRS total Medicaid 
expenditures dmded by MSIS total expenditures. 

Scconcl the adjusted long-term care, expenditure, total (ALCET) for able-bodied adults in long-ierm care 
inslilulions was subtracted from the product calculated in stage 1 . The remainder ec{ualed Medicaid 
expenditures on non-insiiiuiionalized able-bodied adults. 

Thiid. the percent of Medicaid expenditures on non-insututlonalized able-bodied adults going to able- 
bodied adults in low-skill households was calculated from CPS data; this percentage was applied to the 
remainder in stage 2 to yield Medicaid expenditures for the non-insiUuiionalized able-bodied adults 
residing in low-skill households. 

Medicaid Expenditures on Disabled Adults in the General Population. Medicaid expenditures for 
disabled adults residing in low-skill households were calculated with the same ihre.e-siep procedure 
used for elderly persons m the general population. 

First, total Medicaid expenditures reported in the MSIS tall short of total ex]7enditures rei:)ort€d by the 
Congressional Research Service. To compensate for this, Medicaid expenditures for disabled adults in 
the general population as reported in the MSIS w-ere multiplied by the raiio of CRS total Medicaid 
expendiiures divided l)y MSIS total expenditures. 

Second, the adjusted long-tenn care expenditure total (ALCET) for disabled adults in long-term care 
inslilulions was subiracied from the product calculated in stage 1. Ibe remainder ec|ualed Medicaid 
expendiiures on non-institutionalized disabled adults. 

Tliifd. the percent ol Medicaid expenditures on non-institutionalized disabled adults going to disabled 
adults in low-skill households w^as calculated from CPS data; this percentage was apiilied to the remain- 
der in siage 2 lo yield Medicaid expenditures for the non-institutionalized disabled adulis residing in 
1 o w-sl< ill b I jusebol ds . 
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Food Siamps. I'he Food Siamp Program isa means-lesied program. Benefiis for individual households 
were calculaiing using dollar benefit values reported in the CPS. Adjust menis for underreporting of food 
stamp benefits in the CPS were made using the procedures described above. 

Supplemental Security Income (SSI). SSI is a means-tested program. SSI benefits ior indmdual 
households were calculated using dollar benefit values reported in the CPS. Adjustments for undeire- 
poriing of benefiis in the CPS were made using the procedures described above. 

The Earned Income Tax Credit (EITC). The EITC is a means-tested program supporting low -income 
working families with children. Dollar values of EITC benehts are calculated by the Census kir each eli- 
gible household and imputed into the CPS data Hies. For the present analysis, EITC benefits tor indi- 
vidual liuuseholds were based on the dollar benefit values reported in the CPS. Adjustments for 
underreporting of EITC benefits in the CPS were made using the procedures described above. 

Public Housing Subsidies. There are a number of federal means-tested housing benefit programs. Pub- 
lic housing benefiis for individual households w'ere determined using dollar benefit values reported in 
ihe. CPS. Adjusirnenis for underreporting of benefiis in the CPS were made using the procedures 
described above . 

Public Assistance. Public assistance covers cash benefits troin the Temi:'oraTy Assistance to Needy Fam- 
ilies (TANF) program and Geneiul Relief programs.^^ Public assistance benefiis were determined for 
individual households using dc>llar benefit values reported in the CPS. Adjustments for undeneporting 
of benefits in the CPS were made using the procedures described above. 

Energy Assistance. Energy assistance is a means-tested benefit program , Benefits for individual house- 
holds were, determined using dollar benefit values reported in the CPS. Adjusirnenis for underreporting 
of benefits in the CPS were made using the procedums described above. 

Women, Infants and Children (WIC) Nutrition Program. WIC is a means-tested program subsidiz- 
ing food consumption for low-income pregnant women and low-income mothers with infants and small 
children. The CPS repons receipt of WIC benefits by households but gives no dollar value. The share of 
total WIC spending going to low-skill households was assumed to equal the share of WIC recipients in 
the CPS in low-skill households. 

Day Care Assistance. Federal, stale, and local governments provide day care assistance to low'-income 
parents through a variety of nieans-iesied programs. The CPS reports receipt of day care assistance, by 
households but gives no dollar value. The share of total day care spending going to low-skill households 
was assumed to equal the share of day care recipients in the CPS in low-skill households. 

Indian Health Services. Indian Health is a means-tested aid program. The CPS reports receipt of Indian 
Health benefiis by households but gives no dollar value. The share of it>ial Indian Healih spending going 
to low -skill households was assumed to equal the share of Indian Health recipients in the CPS in low- 
skill households. 

Training. I'he CPS reports whether an individual participates in government job training programs but 
assigns no ciisi to this participation. The share of total means-tested training spending going to low-skill 
households was assumed to equal the share of training-participant recipierns in the CPS who lived in 
low-skill households. 

Other Means-Tested Aid. Altogether, the federal government operates some 70 different means- 
lesied aid programs. I'he CPS contains data on household utilization of I I of the largest programs, 
which cover 93 percent of overall means-tested spending, but provides no data on the smaller 
programs. Allocation of benefits from the remaining means-tested programs was estimated in the 
f 0 1 1 o wi n g m an n e r. 


53. Tlie state and local expenditures on public assistance presented in Appendix Table A— 4 include data and state TANF spending taken 
from the Congiessional Research Semce and an estimated S2.3 billion in state and local spending on General Relief. 
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Firsl, ihe share of reported Lolal spending forihe 1 1 means-iesled programs covered by ibe CPS going 
10 households headed by persons wilhouL a high school degree was delermined. 

Seconcl the low-skill households weie assumed to receive a share of the means-tested benefits troni the 
remaining unre]ioned irrogi'ams equal to their share of all ex|renditures on reported means-tested pro- 
grams in the CPS. 

Third, once the estimated total benefits from these residual programs receix'cd b)' low-skill households 
as a whole was calculated, an average value per low-skill household onild be computed. 

Specific Calculations for Population-Based Programs. 

• Highways and Roads. Uiilizaiion of roads, highways, and parking facilities by low-skill households was 
assumed lo be proporiionaie lo their share of gasoline expenditures in the CCX. 

• Mass Transit Subsidies. Ltwv-skill households were assumed to utilize mass transit in proportion to 
their share ot ex]renditures on iruhlic transportation as repotted in the CEX. 

• Air Transportation. Low-skill households were assumed to receive minimal benefit from government 
spending on airpons and air travel. The low-skill household share of this spending was arbitranly set at 
2 percent ot total exirendiiures. 

• Sea and Inland Port Facilities and Other Ground Transportation. Ihe sham of these expenditures 
benefiting low-skill households was assumed to equal their share of total consumption in the CEX, 

• Other Federal Ground Transportation. Low-skill households were assumed to receive none of the 
benefits of this sjttending. 

• Justice. Police, and Public Safety. Ibese programs provide a general Ix^nefii to entire cornmuniiies. 
These expenditures were assumed to have a uniform per capita value across the entire population. Tlie 
share of expenditures benefiting low-skill households was assumed to be ecpial to their share of the total 
population. 

• Population-Based Expenditures on Resources, Sanitation, and the Environment. This category 
covers spending on parks and recreation, sewage and waste management, pollution control, natural 
resources, and public utility ex|X’nditures that are not financed through user lees. These expendi- 
tures were assumed to have a unifonn per capita value across the entire population. The share of 
expenditures benefiting lnw-skill households was assumed to be equal to their share of the total 
population, 

• Public Utility Spending for \\nter Supply. These exjxindilures represent expenditures on public water 
supply beyond those financed ibrough user fees. The low-skill households’ share of ibis spending was 
assumed to equal the group’s share of expenditures on water in the CEX. 

• Public Utility Spending for Electric Power Supply. These expenditures represent expenditures on 
public electric ]')ower beyond those financed through user tees. The low-skill households' share ol this 
spending was assumed to equal the group’s share of expenditures on electricity in the CLX. 

• Public Utility Spending for Gas Supply. These expenditures represent expenditures on public gas 
supply beyond thc>se financed with user fees. The low'-sldll households’ share ot this spending was 
assumed to equal the group’s sliare ot expenditures on gas supply in the CEX. 

• Pollution Control and Abaiemeni. ihe analysis assumes that expenditures on pollution control 
watulcl be proportionate to a household’s propensity to pollute and that a houseludds propensity to 
pollute would be proportionate to its share of overall consumption. In consequence, low-skill house- 
holds’ share of pollution control expenditure would be proportionate to the grou]r’s share of total con- 
surnpiicin in the CLX. 

• General Health. This categor)' includes spending on mental health, substance abuse, and public 
health. These expenditures were assumed to have a uniform per capita value across the entire popu- 
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laiion. 'I'he share of expenditures benefiling low-shill households was assumed to be equal to their 
share of the loial population. 

• Consumer and Occupational Health. These expenditures were assumed to have a umlimn per cajiita 
value across the entire population. The share of expenditures beneliting low-skill households was 
assumed to be equal to their share of the total population. 

• Protective Inspection and Regulation. These expenditures were itssiuned to have a unifurm per capita 
value across the entire population. The share of expenditures beneliting low-skill households was 
assumed to be equal to their share of the total population. 

• Community Development. I hese expenditures were assumed to have a uniform per capita value 
across the entire population. Ihe share ofexpendilures benefiting low-skill households was assumed to 
be equal to their share ot the total iropulation. 

• Miscellaneous Spending. This category' includes labor services, activities to advance commerce, postal 
service, and libraries. These exjx'.nditures w-ere assumed to have a uniform per capita value across ihe 
entire population. The share of expenditures benefiting low-skill households was assumed to be equal 

their share of the total populaiion. 

Spedfic Calculations for General Government Support Services for Other Government Programs. 

• General Government/Administraiive Support Functions at the Slate and Local Levels. I his cate- 
gory consists mainly of administrative services in support of other govern ineni functions. It includes tax 
and revenue collection, louer>' administration, budgeting, central administration, legislative functions, 
trust fund adininistration, central administration, and legislative functions. These activities do not pro- 
vide benefits or services to the general public, but rather provide support for other programs that do 
directly affect the public. For example, tax collection denes: not directly benefit, anyone but is necessary 
to provide funding for all other programs that do provide benefits and services to the public. Since the 
purpose of these support functions is to sustain other government programs, the costs for administrative 
su]r|ioit seivices was allocated according to the share ot overall state and local direct benefits, means- 
lesied benefits, education, and populaiirm-base.d services received by a household, 

• General Government/Administraiive Support Functions at the Federal Level. Like the j^revious cat- 
egory, this category includes tax colleaion activity, legislative functions, and other administmtive support 
activities; and li ke the previous category these aaivities do not directly Ix'nefit the public, but mther sus- 
tain all other government activities. In PY 2004, some 27 percent of loial federal spending was allocated 
10 pure public gocxl functions. Therefore, 27 percent of federal general governmeni and administrative 
support spending was estimated to be in support of pure public good functions. The remaining spending 
was allocated among households according to the share of all federally funded direct benefits, means- 
tested benefits, education, and population-based services received by a household. 

Specific Calculations for Financial Obligations Relating to Past Government Activities. 

• Federal Financial Obligations. This category includes interest [ia)anents on the lederal debt and 
ex]ienditures on lederal employee retirement. These expenditures do not directly benelit the public, but 
rather sustain all other government activities. Ln FY 2004, some 27 percent of total federal spending was 
allocaied lo pure public good functions. 'I'herefore, 27 perceni of federal financial obligaiions were esii- 
maied m be in support of pure public good functions. The remaining s[.x'nding was allocaied among 
households according to the share of all direct and means-tested benehts, education, and po]mlation- 
based services received by a household. 

• Siaie and Local Financial Obligaiions. This category- includes inieresl [Xiy me.nls on ihe stale and local 
debt and expenditures on state and local employee retirement. These expenditures do not directly ben- 
efit the public, but rather sustain all other government activities. Spending was allocated amcmg house- 
holds according to the sliare of all direct and means-tested benefits, education, and po]mlation-based 
services received by a household. 
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Specific Calculations for Public Goods Expenditure. This categor>- includes spending on national defense, 
international affairs, science and scientific research, veterans programs, and natural resources and the environment. 
Ihese expenditures were assumed to have a uniform per capita value across the entire population, Ihe share of 
exiienditures benefiting low-skill households was assumed to be equal to their share ot the total ]iopulation. 

• National Defense. National defense is a pure public good. Defense expenditures were assumed to have 
a uniform per capita value across the entire population, 'the share of expenditures lienefiling low-skill 
households was assumed to be equal to their share of the total population, 

• Veterans Pi’ograms. Spending on veterans programs represents a cost related to ]oast jiublic goods semces. 
I'hese ex]X“ndittnes were assumed to ha\^ a uniform per capita value acmss the entire population, 'I'he sham 
of expenditures benefiting low-skill households w'as assumed to be equal to their share ol the total population, 

• Science and Scientific Research. These expenditures wmre assumed to liave a uniform per capita value 
across ihe entire population. The share of expenditures benefiting low-skill households was assumed to 
l.ie equal to their share of (he total population. 

• International Affairs. These expenditures were assumed to hav^e a unifonn jxr capita value across the 
entire ■i:)opulation. The share ot exixTiditures benefiting low -skill househt)ids was assumed to be equal 
to their share of the total population. 

• Natural Resources and the Environment. These ex|;.K'nditures represent an esiiniate of pure public 
goods spending on the environment such as presentation of species and wilderness. Parks, recreation, 
and pollution abatement acii\iiies are not included in this cate.gor)t because, the cost of those, activities 
will lend 10 increase as the population increases. The environmental expenditures in this category wem. 
assumed to have a uniform per capita value across the entire population, i'he share of expendiiums ben- 
efiting low-skill households was assumed to be. equal to their share, of the total population. 

• Expenditures on Administrative Support Functions That Assist Governmental Public Good Func- 
tions. Some 27 percent of federal government si>ending in PY 2004 went to public good functions; 
ihe.re.fore, it is assumed that 27 percent of federal administrative support spending also was devoted to 
backing public goods functions. 

• Financial Obligations for Past Public Good Functions. This category includes interest ]:)ayments on 
the federal debt and federal employee retirement costs. ‘I'hese. are obligations that result from federal 
activities in prior years. Tlie public good sliare of these obligations would be equal to the public good 
share of total federal spending in prior years. In FY 2004. some 27 percent of federal spending went to 
public good functions. The analysis assumes that 27 of federal spending in past years also went to public 
good functions; therefore, the public good share ot spending on past financial obligations is assumed to 
equal 27 percent of the full costs of past financial oblig^uions. 

Specific Calculations for Taxes and Revenues 

•Average payments per low-skill household w'ere calculated for 33 specific lax and revenue categories. I'he algo- 
rithm used for each revenue category is described below', and the calculations for each category are presented in 
Appendix Table A-5. 

Specific Calculations for Federal Taxes and Revenues. 

• Federal Individual Income Tax. The distribution of federal income taxes was calculated from CPS 
data. The Census imputes tax payments into the CPS based on a households income and demo- 
graphic characteristics and the appropriate federal income tax rules; however, since income is under- 
reported in the CPS, this means that imputed taxes wall also he too low. Thus, the Imputed tax 
payments in the CPS were adjusted so that aggregate tax revenuesequaled those reported in Anu/y/icn/ 
Ptusprchvfs, Budget oj the U.S. GovernmenL, Fiscal Year 2006. Adjustments for underreporting of tax 


54. Office of Management and Budget, Amlytical Perspccti\-es, Budget of the United States Ga\emment, Fiscal Yea> 2006. pp. 299-323. 
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payrnems in ihe. CPS were made using ihe procedures used for adjusting benefits for underreporting 
as descril.)ed al.)ove. 

Federal Insurance Contribution Act (FICA) Taxes. Employees were assumed tc5 pay both the 
'employer” and '‘eni]iloyee” share of FICA taxes. Data on the distribution ot FICA tax were taken from 
the CPS. 'I'he Census imputes PICA tax values into the CPS based on reported earnings. Adjustment for 
underreporting was done in the manner previously described. 

Federal Corporate Income Tax. Therc are many conflicting opinions on the incidence oi corporate 
incetme tax. The tax may be paid by owneis, workers, consuinets, or a combination ot all three. For 
example, the Congressional Budget Office has traditionally assumed that the burden ot this tax was iulty 
borne by ilie owners of businesses; however, a recent CBO analysis concluded that tu a cumpeiiltve 
international emuronment, 70 percent of the cost of this tax was m fact shitted to workers. As a whole, 
workers will fx]ienence lower wages as a result of the tax. 

This study uses the conclusions of this recent CBO analysis, assigning 70 percent of the federal corpo- 
rate income, tax burden to workers and 30 percent to owners; ihisalltjcaiion increases the estimate of the. 
average taxes paid by low-skill households. The disiribuUoti of the workers' share of the lax burden was 
estimated on the basis of the distribution of earnings reported in the CPS. The share of federal corporate 
income lax borne by workers in low-skill households was assumed to be proporiionaie to the share of 
loial earnings reported by low-skill households in the CPS. The distribution of the owners’ share of the 
tax burden was estimated on the basis of the distribution of property income (dividends, interest, and 
rentj in the CPS: the share borne by workers in low-skill households was assumed to be proportionate 
to the share of total ]^ropcrty income repotted by low-skill households in the CPS. 

Federal Receipts for Unemploymeni Insurance. This tax was assumed to fall on workers. The share 
paid by low-skill workers was itssurned to equal iheirsbare of earnings in the CPS. 

Federal Highway Trust Fund Taxes. This tax was assumed to fall half on the private owners of motor 
vehicles and half on businesses. The business share. w;is fimher assumed to fall half on consumers and 
half on (.)wners. Overall, the lax was assumed to fall 30 pere.e.ru on private motor vehicle operators, 23 
percent on consumers, and 25 percent of owners of businesses. The portion of the tax paid by private 
motor vehicle operators that fell on low-skill households was assumed to equal those households’ share, 
of gasoline consumption ^is reported in the CQX. ‘I'he portion of the tax paid by consumers that fell on 
low-skill households was assumed to be proportionate to those households' share of total consumj^tion 
as reported in the CEX. The ponion of the tax paid by business ow-ners that fell on low-skill households 
was assumed to he proportionate to those households’ share of propeiiy inctmie (inteiest, dividends, 
and rent) as re]:)orted in the CPS. 

Federal Airport and Airways Taxes. Low-skill households probably use air travel infrequently. Ibey 
were assumed to pay 2 [xrcem of these taxes and to utilize a corre.sponding 2 percent of government air 
travel expenditures. 

Federal Excise Tax on Alcohol. This tax -was assumed to fall on the consumers of alcohol. The share 
of the tax borne by low'-skill households was assumed to be proponionate to those households’ share of 
the total consumption oi alcohol products as reported in the CEX. 

Federal Excise Tax on Tobacco. This tax was assumed to fail on the consumers of tobacco products. 
The share of the lax borne by low-skill households was assumed to be proportionate to those house- 
holds’ share of the total consumption of tobacco products as reported in the CEX. 

Federal Excise Tax on Telephones. This tax w'as assumed to fall on telephone users. The share cd the 
tax bt)me by low-skill households was assumed to be proportionate to those households’ share of the 
total consumption of telephone products as reported in the CEX. 


5:>. Ranciolph, "International Burtlens of the Coiyoiate Income Tax.” 
56 . Based otr information protided by the Tax Foundation. 
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• Federal Excise Tax on Transporialion Fuels. I bis lax was assumed lo fall on ihe consumers of irans- 
ponaiion fuels. I'lie shaa’ of ihe lax borne by low-skill households was assumed lo l.ie proporiionaie lo 
those households' share of the total consumption of fuels as reported in the CEX. 

• Other Federal Excise Taxes. These taxes w^ere assumed to tall on consumers in general. The share ol 
tax borne by low-skill households was assumed to be proportionate to those households’ share of the 
loial consurnpiion as reported in the CEX. 

• Federal Gift and Estate Taxes. Lxnv-skill households were assumed to pay none ol these taxes. 

• Federal Customs, Duties, and Fees. These taxes vv^re assumed to fall on consumers. The share of tax 
borne by low-skill households was assumed to be proportionate lo ihose households’ share of ihe loial 
consurnpiion as reported in ihe CCX. 

Specific Calculations for State and Local Taxes and Revenues. 

• Siaie Individual Income Tax. This lax was estimated in ihe &tme manner as ihe federal individual 
income lax. Siaie income lax daia reponed in the CPS are calculaied using ihe lax rules of ihe indi- 
vidual states. 

• State Corporate Income Tax. I his tax was estimated in the same manner as the federal corj^orate 
income lax, 

• State and Local Property Taxes. Propeny taxes were assumed to tall partly on businesses and ]:)aitly on 
owner-occupied and rented dwellings. The tax falling on businesses was assumed to be ]:)aitiy borne by 
owners and partly p^issed on lo consumers. Overall, 50 percent of ihe tax was allocated lo hi.iuseholds 
as borne, owners and reniers; ihe share of this (ax paid by low-skill households was assumed lo be pro- 
porLionate to these households’ share C)f payments for shelter costs in the CEX. Another 25 percent of 
pro]ierty taxes was assumed to be paid by owniers of capital; the sliare paid by low-skill households was 
assumed lo be proporiionaie lo these houseliolds’ share of dividends, inieresi, and rent income in the 
CPS. A final 25 percent of properly lax was assumed lolie passed on from businesses lo consumers; the 
share of this burden borne by low-skill households was assumed to be ec[ual Lo iheir sliare of total con- 
sumption as reported in the CEX, 

• Siaie and Local General Sales Taxes. These laxes were assumed lo fall on consumers. Ihe share ihat 
low-skill househidds paid was assumed lo be proporiidnaie lo iheir share of the consurnpiion of non- 
exempt goods and sei^dces as reported in the CEX. Items routinely exempted from sales tax coverage 
include food eaten at home, housing expenditure, utilities, fuels, gas and motor oil, public services, 
healih care, education, cash coniribuiions, and personal insurance, and pension payments.'’'' 

• State and Local Tax on Motor Fuel. This tax was calculated in the same manner as the iederal Highw^ay 
Trust Fund taxes. 

• State and Local Sales Tax on Alcohol. This tax was estimated in the same manner as the Iederal excise 
tax on alcohol. 

• Siaie and Local Sales Tax on Tobacco. 'Ihis lax w-aseslimaied in ihe same manner as the federal excise- 
tax on tobacco- 

• Motor Vehicle License Fees. The share of these fees paid by low-skill households was assumed to equal 
ihese households’ share of sjvending on licenses as reported in ihe CE.X, 

• Public Utilities Tax. The share of this tax paid by low-skill households was assumed to equal these 
househcdds slrate oi total utility ex|renchturES as reported in the CEX. 

• Other Seleclive Stale and Local Sales Taxes. I he share of these laxes paid by low-skill himseholds 
was assumed to equal these households’ share of total consumption based on CEX data. 


57 . B.ased on information provided by the Tax Foundation. 
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Olher Siaie and Local Taxes Including Eslale, Slock Transaction, and Severance Taxes. Low-skill 
households are assumed to pay few of these taxes. 

State Taxes for Unemployment Insurance. These taxes, like FICA taxes, were assumed to tall on 
workers. The share ot taxation borne by low-skill households was assumed to equal their share ot earn- 
ings reported in the CPS. 

Other Insurance Trust Fund Revenues. The share of these revenues paid by low-skill households was 
assumed to be proportionate to the number of persons in low -skill households as a share ol the general 
po]mlation. 

State Taxes for Workmen’s Compensaiion. I'hese taxes, like PICA taxes, were assumed to fall on 
workers. I'he share of taxation borne by low-skill households was assumed lo equal their share of earn- 
ings reported in the CPS. 

Employee Contributions to Stale and Local Governmeni Retirement Funds. Ibe disirihuiion of 
ihe.se revenue contributions was assumed to be proportionate to the disirihuiion of slate, and local 
employees participating in employer pension plans according to CPS data. 

State Lottery Receipts. An imponaiu source of government tevenue juaid by low-skill households is 
the purchase of state lotteiy tickets. Households headed by persons without a high school degree appear 
to pay more to stale governmeni ihrougb lottery ticket sales lhan they do ihrough individual income 
taxes. A major study of the sale of state lottery tickets to different socioec.onomic groups shows that per 
capita si^cnding on state lotteiy tickets by adult high school dropouts was twice that of other adults.^® 
In the present analysis, lotterv’ spending by households headed by persons without a high school degree 
was assumed lobe twice ihai ofoiherhouseholds. Theshare of state, loiiery revenue coniributed by low- 
skill hi.)Use.holds was calculated as2ht/(lif +hp, where h; is ihe numlx’r of low-skill h(.)useholds and h[ is 
the number of households in the total population. 

Earnings on Investments Held in Employee Retirement Trust Funds. These state and local revenues 
represent the property income received by government trust funds as owners of capital. These earnings 
are not taxes and cannot be allocated among households. 

State and Local Interest Earnings and Earnings from the Sale of Property. These revenues represent 
ihe properly income received by government as owner of capital and other proj;.x:riy. These earnings are 
noi taxes and cannoi be allocated among households. 

Special Assessments. Low-skill households w'ere assumed to pay none of these taxes. 

Other State and Local Revenue. I'his revenue includes dividends on investment, recovety of expen- 
ditures made in prior years, and other non-tax revenue. Low-skill households were assumed to fund 
none of this revenue, 


58. Charles T. Clotfeker. Philip J. Cookjrilie A. Edell, and Marian Moor?. “State Lotteries at the Turn of the Cerrtury: Report to the National 
Gambling Impact Study Commission,” Duke L'niversity. April 23, 1999. 
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Appendix B 

Pure Public Goods, Private Consumption Goods, and Population-Based Services 


Fiscal disiribuiicn analysis seeks to deierniine ihe governmenibenefils received by a particular group compared 
to taxes ]iaid. A necessar)’ first step in this process is to distinguish gowmment i^rogranis tliat i:iro\dde ‘pure public 
goods” as opposed m ''private goods.” These two types of expenditures have very different fiscal irn plications. 

Econuiiiisi Paul Samuelson is credited with, being the First to develop the theory of public goods. In his seminal 
1954 paper "The Pure Theor)' ol Public Expenditure,”"^ Samuelson defined a pure public good (or what he called 
in the jiaiter a “collective consumption good”) as a good “which all enjoy in common in the sense that each 
indmduaFs consum]ttion of such a good leads to no subtractions from any other individuals consuni]ttion of that 
good.” By contrast, a ''private consumption good” is a good that “can t>e parceled out among different individuals.” 
Its use by one person precludes or diminishes its use by another. 

A classic example of a pure public good would be a lighthouse; The fact that any particular ship perceives the 
warning beacon does not diminish the usefulnessof the lighthouse to other ships. A typical example of a private con- 
sumption good is a hamburger: When one person eats it, it cannot be enien by others. 

Fomially, all pure public gixids will meet two criteria.®'^ 

• Non-rivalrous consumption: Cveryone in a given community can use the good; its use by one person 
will not diminish its utility to others. 

• Zero-cost extension to additional users: Once a pure public good has been initially produced, it 
requires no extra cost for additional individuals to benefit from the good. Exi^ansion of the number of 
beneficiaties does not reduce its utility to any initial user and does not add new costs of j^roduction. As 
Nobel prize-winning economist Janies Buclianan explains, with a pure public good, “Additional con- 
sumers may be added at zero marginal cosi,”®^ 

The second criterion is a direct corollar>’ of the first. If consumption of a good is tmly non-rivalrous, then adding 
extra new consumers will not reduce utility or add costs for the initial consumers. 

The distinction between collective and private consumption goods can be illustrated by considering the differ- 
ence between a recipe for pie and an aaual piece of pie. A recipe tor pie is a public consumption good in the sense 
that it can shared with others without reducing its usefulness to the original possessor; moreover, the reci];)e can be 
disseminated to others with little or no added cost. By contrast, an actual slice of pie is a ]:)rivate consumption good: 
lls consumpiion by (.me person bars its consunipiion by another. Efforts to expand the number of individuals uti- 
lizing the pie slice will either redtice the satisfaction of each user (as each gets a smaller pmtion of the initial) or entail 
new' costs (to produce more pie). 

Examples of Governmental Pure Public Goods. Pure public goods are relatively rare. One prime example of 
a governmental public good is medical research. If research funded by the National Institutes of Health produces a 
cure for cancer, all .Americans will benefit from this discovery-, 'the benefit received by one. person is not reduced l.)y 
the benefit received by others; moreover, the value of the discovery- to each individual w-ould remain the same even 
il the U.S. population doubled. 

Another notable examjile of a pure public good is defense expenditure. The utility of an Anny division or an air- 
craft earner lies in its effectiveness m combating foreign threats to America. In most respects, one person’s benefit 
from defense strength is not reduced Irecause others also benefit. The militaiy' effectiv-eness ot an Army division or 
an aircraft carrier is not reduced just I'lecause the size of the civilian population being detended is increased. 


~jQ. Paul A. Samuehon. "Tlic Pure Theoiy- of Public Tixpenditure,” Reviciv o/7van.9nucs and .StaiLVucs, Vbl. .i6. No. 4 pp. .387-380. 

60. A third criterion is non-excliLsion from benefit; ills difficult, to deny members of a community an automatic Ircnclit from the good. This 
.aspect of public goods is not critic.al to the fiscal allocation issues addressed in this paper. 

61 . James V. Rucfianan, The Di-numdcindSupply oj Puhhc CcvMh, Uberty rund, IJbrary ol Teonomiesand l.iberiy, p. > 4.3. at ivMn-.i;;.iin- 
liboty/!itaafv/Buciw(ian/N(chCr5Cc>R£ents-fi£m( (March 6, 2007). 
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finally, individuals may receive psychic saiisfaclion from the pre^erv'aiion of wildlife or wilderness areas. I'his 
psychic saiisfaciicm is noi reduced because others receive ihe samebenefil and is noi directly efrecied l.)y changes in 
the populaiion. By contrast. enjojTnent of a national park may be reduced if population increases lead to crowding. 
In consequence, general actiwties to preserve species may be considered a public gr)od, while prowsion ot parks is 
a pnvate good. 

Pure Public Goods Compared to Population-Based Goods. Many government sendees that are dubbed 
public goods are not true public goods. Economists 'I'homas MaCurdy and 'Ihomas Nechyba siaie that “relatively 
tew ot the goods produced by [the] government sector are pure public ^^oods, in the sense that the cost ot proeddmg 
the same tevet ot the good is invanant to the size of the population.”^" In other words, many government semces 
reterred to conventionally as diublic goods” need to be increased at added expense to the taxiiayer as the po]iutation 
increases, thereby violaiing ihe criierion of zero cost extension to additional users. 

For example, police protection is often incorrectly referred to as a “public good.” Tme. police do provdde a dif- 
fuse sendee that benefits nearly all members of a community, hut the benefit each indhddual receives from a police- 
man is reduced by the claims other citizens may make on the policeman’s time. Someone living in a town ot 500 
protected by a single policeman gets tar more proteaion from that policeman than would another indmdual i^ro- 
tected by the same single policeman in a town of 10,000. 

The National Academy of Sciences explains that gov'emment sendees tliat generally need to be increased as the 
population increases are not real public goods. It refers to these services as “congestible” goods; If such a program 
remains fixed in size as the number of users increases, it may become “congested,” and the quality of service will con- 
sequently be reduced. An obvious example would be highways. Other examples of “congestible” goods are sewers, 
parks, fire departments, police, cotins, and mail sendee. ^ These types of programs are categorized as “population- 
based” services in the paper. 

In contrast to population-based sendees, governmental pure public goods have odd fiscal properties. The fact 
that a low-income person who pays little or nothing in taxes rccciv'es benefit from government defense or medical 
research i^rogranis does not impose added cost or reduce the utility of those programs to other taxi^ayers. Tlie.refore., 
it is inaccurate to say that the non-iaxi-)ayeis’ use ot these i^rogranis Imposes a burden on other tax]:tayeTS. On the 
other hand, non-taxpayers or individuals w’ho pay little in taxes are “free riders” on public goods in the sense that 
they benefil from a good they have not i-vaid fnr. 


62. Thomas MaCurdy. Tlioiiias Nccliyba. and Jay Rhattachary'a. “An r.conomic Framework for .A.ssessing the Fiscal Tiiipacrs ot Irniiiigiation." 
in )arnes R Srnitli and Barry Fdmonston. Tfur IniTmgiaik>n Debate: Studies on the Ecimomk, Deniogra[Au: and hsea! f.fjects oj hnnuytutioti 
(Washinglon, Ft.C.: Naiional Academy Press. 1QQ8). p. 1 6. 

63. N'ational Research Council. TheNerv AmerreuRS, p. 303. 
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BTable A-l 

Federal Outlays-Fiscal Year 2004 

Millions 

Function and Subfunction of Dollars 

SR 12 

Program Type 1 

050 National Defense: 

051 Department of Defense — Military: 



Military Personnel 

113,576 

Public Good 

Operation and Maintenance 

174,045 

Public Good 

Procurement 

76,216 

Public Good 

Research, Development, Test, and Evaluation 

60,759 

Public Good 

Military Construction 

6,312 

Public Good 

Family Housing 

3,905 

Public Good 

Other 

1,708 

Public Good 

051 Subtotal, Department of Defense — Military 

436,521 

Public Good 

053 Atomic Energy Defense Activities 

16,625 

Public Good 

054 Defense-related Activities 

2.762 

Public Good 

Total, National Defense 

455,908 

Public Good 

150 International Affairs: 

151 International Development and Humanitarian Assistance 

13,825 

Public Good 

152 International Security Assistance 

8,369 

Public Good 

153 Conduct of Foreign Affairs 

7,897 

Public Good 

154 Foreign Information and Exchange Activities 

1,141 

Public Good 

155 International Financial Programs 

-4,341 

Public Good 

Total, International Affairs 

26,891 

Public Good 

250 General Science, Space, and Technology: 

251 General Science and Basic Research 

8,416 

Public Gocxj 

252 Space Flight, Research, and Supporting Activities 

14,637 

Public Good 

Total, General Science, Space and Technology 

23,053 

Public Good 

270 Energy: 

271 Energy Supply 

-1,555 


272 Energy Conservation 

926 


274 Emergency Energy Preparedness 

158 


276 Energy Information, Policy, and Regulation 

305 


Total, Energy 

-166 

Population-based Services 

300 Natural Resources and Environment: 

301 Water Resources 

5,571 

Public Good 

302 Conservation and Land Management 

9,758 

Public Good 

303 Recreational Resources 

2,963 

Population-based Services 

304 Pollution Control and Abatement 

8,485 

Population-based Services 

306 Other Natural Resources 

3,948 

Public Good 

Total, Natural Resources and Environment 

30,725 


350 Agriculture: 

351 Farm Income Stabilization 

11,186 

Direct Benefit 

352 Agricultural Research and Services 

4,254 

Public Good 

Total, Agriculture 

15,440 


370 Commerce and Housing Credit: 

371 Mortgage Credit 

2,659 

Direct Benefit 

372 Postal Service 

-4,070 

Population-based Services 

373 Deposit Insurance 

-1,976 

Direct Benefit 

376 Other Advancement of Commerce 

8,660 

Population-based Services 

Total, Commerce and Housing Credit 

5,273 

(continued on next page) 
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iTableA-l SR 12 

Federal Outlays-Fiscal Year 2004 (continued) 

Millions 

Function and Subfunction of Dollars Program Type 

400 Transportation: 

401 Ground Transportation 



Highways and Roads 

32,336 

Population-based Services 

Other Ground Transportation 

8,407 

Population-based Services 

402 Air Transportation 

16,743 

Population-based Services 

403 Water Transportation 

6,898 

Population-based Services 

407 Other Transportation 

Total, Transportation 

242 

64,626 

Population-based Services 

450 Community and Regional Development: 

451 Community [development 

6.167 

Not Applicable 

452 Area and Regional Development 

2,329 

Not Applicable 

453 Disaster Relief and Insurance 

7.301 

Not Applicable 

Total, Community and Regional Development 

15,797 

Duplicates Below 

450 Community and Regional Development: Duplicate Accounts 

Community and Regional Development Proportional 

13,754 

Population-based Services 

Community and Regional Development: Public Good (Homeland Security) 

Total, Community and Regional Deveto^ment’ Duplicate Accounts 

2.043 

15,797 

Public Good 

500 Education. Training, Employment, and Social Services: 

501 Elementary, Secondary, and Vocational Education 

34,357 

Educational Benefits 

502 Higher Education 

25,264 

Educational Benefits 

503 Research and General Education Aids 

3.005 

Public Good 

504 Training and Employment 

7,912 

Means-tested 

505 Other Labor Services 

1.552 

Population-based Services 

506 Social Services (Including Head Start) 

Total, Educotion. Training, Employment, and Social Services 

15.855 

87,945 

Means-tested 

550 Health: 

55 1 Health Care Services, Public Health, Mental Health, and Substance Abuse 

19.888 

Population-based Services 

551 Health Care Services, Means-tested 

190,204 

Means-tested 

552 Health Research and Training 

27,099 

Public Good 

554 Consumer and Occupational Health and Safety 

Total, Health 

2,943 

240,134 

Population-based Services 

570 Medicare: 

571 Medicare 

600 Income Security: 

601 General Retirement and Disability Insurance (Excluding Social Security) 

269,360 

Direct Benefit 

(Pension Benefit Guarantee, Black Lung and Disabled Miners, f^ilroad Retirement) 

6.573 

Direct Benefit 

602 Federal Employee Retirement and Disability: Total 

602 Federal Employee Retirement and Disability Due to Past Public Gocxf 

88,729 

Interest and Other Financial Obligations 

Functions+subtotal 

23,868 

Public Good 

602 Federal Employee Retirement and Disability, All Other Sub-total 

603 Unemployment Compensation (Counted as State Expenditure) 

64,861 

Interest and Other Financial Obligations 
Not Applicable 

604 Housing Assistance 

36,568 

Means-tested 

605 Food and Nutrition Assistance 

609 Other Income Security (Supplemental Security Income, Refundable Earnec 
Income Credit, Temporary Assistance to Needy Families, Low Income Energy 

46,012 

Means-tested 

Assistance, Foster Care, Child Care and Child Development Block Grant) 

Total, Income Security 

109,961 

332,837 

Means-tested 

(continued on nextpoge) 
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■ Table A-l SR 12 

Federal Outlays-Fiscal Year 2004 (continued) 

Millions 

Function and Subfunction of Dollars Program Type 

650 Social Security: 

651 Social Security 

495,548 

Direct Benefit 

700 Veterans Benefits and Services: 

701 Income Security for Veterans 

31,654 

Public Good 

702 Veterans Education, Training, and Rehabilitation 

2,751 

Public Good 

703 Hospital and Medical Care for Veterans 

26,783 

Public Good 

704 Veterans Housing 

-1.980 

Public Good 

705 Other Veterans Benefits and Services 

571 

Public Good 

Total, Veterans Benefits and Services 

59,779 

Public Good 1 

750 Administration of Justice: 

751 Federal Law Enforcement Activities 

19,090 

Population-based Services ' 

752 Federal Litigative and Judicial Activities 

9,685 

Population-based Services 

753 Federal Correctional Activities 

5.509 

Population-based Services 

754 Criminal Justice Assistance 

11,251 

Population-based Services 

Total, Administration of Justice 

45,535 

Population-based Services 

800 General Government: 

801 Legislative Functions 

3,187 

Population-based Services 

802 Executive Direction and Management 

510 

Population-based Services 

803 Central Fiscal Operations 

9,339 

Population-based Services 

804 General Property and Records Management 

228 

Population-based Services 

805 Central Personnel Management 

217 

Population-based Services 

806 General Purpose Fiscal Assistance 

7,675 

Population-based Services 

808 Other General Government 

2,345 

Population-based Services 

809 Deductions for Offsetting Receipts 

-1,679 

Population-based Services 

Total, General Government 

2 1,822 

Population-based Services 

General Government in Support of Public Good Functions 

5,870 

Public Good 

Generol Government. All Other 

15,952 

Population-based Services 

900 Net Interest: 

901 Interest on Treasury Debt Securities (Gross) 

321,679 

Not Applicable 

902 Interest Received by on-budget Trust Funds 

-67,761 

Not Applicable 

903 Interest Received by off-budget Trust Funds 

-86,228 

Not Applicable 

908 Other Interest 

-4,473 

Not Applicable 

909 Other Investment Income 

-2,972 

Not Applicable 

Total, Net Interest 

/60,245 


Net Interest Due to Past Public Good Functions 

43,106 

Public Good 

Net fnterest, All Other 

117,139 

Interest and Other Financial Obligations 

TOTAL OUTLAYS WITH OFFSETTING RECEIPTS 

(Excludes Unemployment Insurance) 

2,305,758 


Source: Budget Historical Tables for FY 2006 at www.whitehou 
Budget Appendix, pp, 792-824 

e.gov/o.'-ib/budgei/fy2006/pdf/hist.pdf. Budget codes 401 details taken from FY2006 
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BTab!eA-2A SR 12 

Removing Federal Grants in Aid from State and Locai Expenditures 

State and Local 

State and Local Expenditure Federal Grants Expenditures Less 

Expenditures Subtotals in Aid to States Federal Grants 

(in millions) (in millions) (in millions) (in millions) 

Total Income Security, Health, and Social Services 

532,154.07 




Means-tesTed Aid and Services 


440.859,00 

277,849,00 

163,010,00 

Other 


91,295.07 

9,835,00 

81,460.07 

Total Transportation 

141,958.53 




Highways 


118,178.67 

30,689,00 

87,489,67 

Air Transportation (Airports) 


18,030.57 

2.958.00 

15,072,57 

Parking Facilities 


1.335.99 


1,335,99 

Sea and Inland Port Facilities 


4,046.65 


4,046,65 

Transit Subsidies 


366.66 

20,00 

346,66 

Total Education and Training 

664,561.08 




Higher Education 


173,085.92 

482.00 

172,603.92 

Elementary and Secondary 


452,054.91 

20,522.00 

431,532.91 

Other Education 


30,219.74 

14,810.00 

15,409,74 

Libraries 


9,200.51 

136.00 

9,064,51 

Training 



4.325.00 

-4,325.00 

Total Resources and Environment 

109.673.71 




Natural Resources 


23.298.71 

7,423.00 

15,875.71 

Parks and Recreation 


30.467.48 

239,00 

30,228.48 

Sewage 


35.534,72 


35,534,72 

Solid Waste Management 


20,372.80 


20,372,80 

Justice and Public Safety 

187,551.12 


5,084.00 

182,467.12 

Veterans 

1,503.74 


454,00 

1,049,74 

General Government 

67,748.37 


9,015.00 

58,733.37 

Protective Inspection and Regulation 

11,498.04 



11,498.04 

Unallocated Expenditure 

100,142.99 


14,712.00 

85,430.99 

Employment Security Administration 

4,679.16 


2.650.00 

2,029.16 

Interest on General Debt 

81,723.06 



81,723.06 

Insurance Trust Expenditure 





Unemployment Compensation 

43,277.64 



43,277,64 

Employee Retirement 

137,537.44 



137,537,44 

Workers’ Compensation 

12,299.80 



12,299.80 

Other Insurance Trust 

4,289.89 



4,289,89 

Utility Expenditure 





Water Supply 

44.806.24 



44,806,24 

Electric Power 

59,298.84 



59.298,84 

Gas Supply 

6,716.95 



6,716.95 

Transit 

44,236.69 


7,777,00 

36,459,69 

Liquor Store Expenditure 

4.672.90 



4,672,90 

TOTAL STATE AND LOCAL OUTLAYS 

2,260,330.26 




TOTAL FEDERAL GRANTS IN AID TO THE STATES 



408,980.00 

1,851,350.26 


37 





160 


The Fiscal Cost of Low-Skill Households to the U.S. Taxpayer 


I arable A-2B SR 12 


Removing User Fees and Charges from State and Local Expenditures 


State and Local 

Expenditures Net 

Federal Grants in Aid 

Expenditures 
Net Federal 
Grants (from 
Table 2A) 

(in miWorts 
of dollars) 

User Fees and Charges: 
Type 

User 
Fees and 
Charges: 
Amount 

(?n m;/fofis 
of dollars) 

State and Local 
Expenditures Net 
Federal Grants in Aid and 
Net Fees and Charges 


Final 

Expenditures 

(in millions 
of dollars) 

Total Income Security, Health, 




Total Income Security, Health, 


and Social Services 




and Social Services 


Means-tested Aid and 


Housing and Community 


Means-tested Aid and 


Services 

163.010.00 

Development 

4,770 

Services 

158,239.53 

Other Income, Health and 


Hospitals 

72,652 

Other Income, Health and 


Services 

81,460.07 



Services 

8,808.39 

Total Transportation 




Total Transportation 


Highv/ays 

87,489.67 

Highways 

8,991 

Highways 

78,498.76 

Air Transportation (Airports) 

15,072.57 

Air Transportation (Airports) 

13,345 

Air Transportation (Airports) 

1,727.56 

Parking Facilities 

1,335.99 

Parking Facilities 

1,540 

Parking Facilities 

-203.93 

Sea and Inland Port Facilities 

4,046.65 

Sea and Inland Port Facilities 

3.107 

Sea and Inland Port Facilities 

939,84 

Transit Subsidies 

346.66 



Transit Subsidies 

346,66 

Total Education and Training 




Total Education and Training 


Higher Education 

172.603.92 

Institutions of Higher 


Higher Education 

100,823.83 



Education 

71,780 



Elementary and Secondary 

431,532.91 

School Lunch Sales (Gross) 

6.326 

Elementary and Secondary 

425,206.94 

Other Education 

15,409.74 

Other Education Charges 

6.314 

Other Education 

9,095,47 

Libraries 

9,064.51 

Libraries 


Libraries 

9,064.51 

Training 

-4.325.00 



Training 

-4,325.00 

Total Resources and 




Total Resources and 


Enviroment 




Enviroment 


Natural Resources 

15,875.71 

Natural Resources 

3,264 

Natural resources 

12,611,90 

Parks and Recreation 

30,228.48 

Parks and Recreation 

7,982 

Parks and recreation 

22,246.96 

Sewage 

35,534.72 

Sewerage 

29,792 

Sewerage 

5,742.49 

Solid Waste Management 

20,372.80 

Solid Waste Management 

12,083 

Solid waste management 

8,289.80 

justice and Public Safety 

182,467.12 



justice and Public Safety 

182,46712 

Veterans 

1,049.74 



Veterans 

1,049,74 

General Government 

58,733.37 



General Government 

58,733.37 

Protective inspection and 




Protective Inspection and 


Regulation 

11,498.04 



Regulation 

11,498.04 

Administration and 


Other Charges 

46,696 

Total Unallocated Expenditure 

38,734.62 

Unallocated Expenditures 

85,430.99 





Employment Security 




Employment Security 


Administration 

2,029.16 



Administration 

2,029.16 

Interest on General Debt 

81,723.06 



Interest on General Debt 

81,723.06 

Insurance Trust Expenditure 




Insurance Trust Expenditure 


Unemployment 




Unemployment 


Compensation 

43,277,64 



Compensation 

43,277,64 

Employee Retirement 

137,537.44 



Employee Retirement 

137,537,44 

Workers’ Compensation 

12,299,80 



Workers' Compensation 

12,299,80 

Other Insurance Trust 

4,289.89 



Other Insurance Trust 

4,289.89 

Utility Expenditure 


Utility Revenue 


Utility Expenditure 


Water Supply 

44,806.24 

Water Supply 

36,087 

Water Supply 

8,719.05 

Electric Power 

59,298.84 

Electric Power 

55,980 

Electric Power 

3,318.36 

Gas Supply 

6,716.95 

Gas Supply 

6,506 

Gas Supply 

211,20 

Transit 

36,459.69 

Transit 

9,783 

Transit 

26,676,34 

Liquor Store Expenditure 

4,672.90 

Liquor Store Revenue 

5,698 

Liquor Store Expenditure 

-1,024.71 

Total State and Local Outlays 

1,851,350.26 

Total Fees and Charges 

402.696 

Total State and Local Outlays 

1,448,653.82 
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BTableA-2C SR 12 

State and Local Outlays Minus Federal Grants in Aid and User Fees and Charges 

State and Local Outlays Net Federal Grants in Aid Net Expenditures Type of Profram 

and Net Fees and Charges (in millions of dollars) 

Total Income Security. Health, and Social Services 

Means-tested Aid and Services 

158,239.53 

Means-tested 

Other Income, Health and Services 

8,808.39 

Population-based 

Total Transportation 

Highways 

78.498.76 

Population-based 

Air Transportation (Airports) 

1,727.56 

Population-based 

Parking Facilities 

-203.93 

Population-based 

Sea and Inland Port Facilities 

939.84 

Population-based 

Transit Subsidies 

346.66 

Population-based 

Total Education and Training 

Higher Education 

100,823.83 

Educational Benefits 

Elementary and Secondary 

425,206.94 

Educational Benefits 

Other Education 

9,095.47 

Direct Benefit 

Libraries 

9.064.51 

Population-based 

Training 

-4.325.00 

Educational Benefits 

Total Resources and Environment 

Natural Resources 

12.611.90 

Population-based 

Parks and Recreation 

22,246.96 

Population-based 

Sewerage 

5,742.49 

Population-based 

Solid Waste Management 

8.289.80 

Population-based 

Justice and Public Safety 

182,467.12 

Population-based 

Veterans 

1.049.74 

Public Good 

General Government 

58.733.37 

Population-based 

Protective Inspection and Regulation 

11,498.04 

Population-based 

Administraton and Unallocated Expenditure 

38,734.62 

Population-based 

Employment Security Administration 

2,029.16 

Direct Benefit 

Interest on General Debt 

81,723.06 

Interest and Other Costs due to Past Services 

Insurance Trust Expenditure 

i Jnctnploytncnt Compensation 

43,277.64 

Direct Benefit 

Employee Retirement 

137,537.44 

Interest and Other Costs due to Past Services 

Workers’ Compensation 

12,299.80 

Direct Benefit 

Other Insurance Trust 

4,289.89 

Population-based 

Utility Expenditure 

Water Supply 

8.719.05 

Population-based 

Electric Power 

3,318.36 

Population-based 

Gas Supply 

211.20 

Population-based 

Transit 

26,676.34 

Population-based 

Liquor Store Expenditure 

-1,024.71 

Population-based 

TOTAL STATE AND LOCAL EXPENDITURES 

1. 448.653.82 


Summary 

Direct Benefit Total 

57,606.60 


Means-tested Total 

158,239.53 


Educational Benefits Total 

530,801.24 


Population-based Services 

481,696.22 


Interest and Other Financial Obligation Due to Past Activities 

219,260.50 


Pure Public Good Expenditures 

1,049.74 


TOTAL STATE AND LOCAL EXPENDITURES 

1,448,653.82 
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a Table A-3 SR 12 1 


Government Taxes and Revenues 


Federal Revenue Receipts FY 2004 

From Toxes and Related Sources 

Aggregate 
Revenue 
fin millions 
of dollars) 

Revenue 

Sub-totals 

fin millions 
of dollars) 

Average Federal 
Revenue per Household 

114.79 million households 
(in dolia/s) 

Individual Income Taxes 

808.959 


$7,047 

Corporate Income Taxes 

189,371 


$1,650 

Federal Insurance Contributions Act (FICA) 

685,334 


$5,970 

Old Age and Survivors Insurance 


457,120 


Disability Insurance 


77,625 


Hospital Insurance 


150,589 


Unemployment Insurance - Federal Reciepts 

6,718 


$59 

Other Retirement Receipts 

8,620 


$75 

Railroad Retirement 


2,297 


Railroad Social Security Equivalent Account 


1,729 


Federal Employees Retirement Employee Share 


4,543 


Non-federal Employees Retirement 


51 


Excise Taxes 

69,855 


$609 

Alcohol Excise Tax 


8,105 


Tobacco Excise Tax 


7,926 


Telephone Excise Tax 


5,997 


Transportation Fuels Excise Tax 


1,381 


Other Taxes 


1,157 


Trust Fund Excise Taxes 

45.289 


$395 

Highway 


34,711 


Airport 


9,174 


Other 


1,404 


Estate and Gift Tax 

24,831 


$216 

Customs Duties and Fees 

21,083 


$184 

Other Miscellaneous Receipts 

12,913 


$112 

Miscellaneous: Fees for Permits and Ftegulatory and Judicial Services 


8,675 


Miscellaneous: Fines, Penalties, and Forfeitures 


3,902 


Other Miscellaneous Federal Receipts 


336 


TOTAL FEDERAL RECEIPTS 

1,827,684 


$15,922 


Note: Excludes $32.6 billion in unemployment insurance receipts from state governments and $19,6 billion in earnings of the Federal Reserve System, 


(continued on next page) 
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*Table A-3 

Government Taxes and Revenues (continued) 

State and Local Revenue Aggregate Revenue 

Revenue Sub-totals 

From Taxes and Related Sources millions (in millions 

of dollars) of dollars) 

SR 12 

Average Revenue 
per Household 

(in dollars) 

Taxes 




i'roper ty 

318,242 


$2,772 

General Sales 

244,891 


$2,133 

Selective Sales 

115.738 


$1,008 

Motor fuel 


34.944 


Alcoholic beverage 


4,986 


Tobacco procJucts 


12,626 


Public utilities 


21,427 


Other selective sales 


41,756 


Individual Income 

215.215 


$1,875 

Corporate Income 

33,716 


$294 

Motor Vehicle License 

18,709 


$163 

Other Taxes 

63,766 


$556 

Miscellaneous General Revenue 

165,139 


$1,439 

Interest Earnings 


53,194 


Special Assessments 


6,453 


Sale of Property 


1,960 


Lottery Receipts 


45,466 


Other General Revenue 


58,066 


Insurance Trust Revenue 

66,024 


$575 

LJnemployrnenf Clornpensation 


38,362 


Workers' Compensation 


21,758 


Other Insurance Trust Revenue 


5,904 


Employee Retirement Trust Revenue* 

365.318 


$3,182 

Employee Contributions 


30,786 


Earnings on Investments 


315.554 


Other 


18,974 


TOTAL STATE AND LOCAL REVENUE 

1.606.758 


$13,997 

Note: Excludes $396 billion in user fees and $408 billion in federal grants to states and localities. 


TOTAL FEDERAL. STATE. AND LOCAL REVENUE 

3,434.442 


$29,919 

From Toxes and Related Sources 




Note: Excludes intra-government transfers to retirement trust funds. 




Sources: Analytical Perspectives, Budget of the United States Government, Fiscal Year 2006; U.S. Census, Survey of Governments, at www.census. 

gov/govs/esCirnaie/0400ussl_l.html. 
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Article entitled “Enacting Immigration Reform, Again,” by the Honorable 
Romano L. Mazzoli and the Honorable Alan S. Simpson, former Members 
OF THE United States Senate, submitted by the Honorable Sheila Jackson 
Lee, a Representative in Congress from the State of Texas, and Member, 
Subcommittee on Immigration, Citizenship, Refugees, Border Security, and 
International Law 


09 . 15.2006 

Enacting Immigration Reform, Again 

Enacting Immigration Reform, Again 


By Romano L. Mazzoli and Alan K. Simpson 
Special to washingtonpost.com 
Friday, September 15, 2006; 12:00 AM 

The 1986 Immigration Reform and Control Act - IRCA, or the Simpson-Mazzoli bill - is referred to 
frequently in today's high-decibel immigration debates - and rarely affectionately. As co-authors of 
that legislation, we think honest perspective is in order. 

Today's tough issues are the same as when we chaired our respective immigration subcommittees: 
controlling illegal entry, the question of what to do with existing undocumented, illegal immigrants, 
and guest worker programs. 

Our effort to craft responsible reform legislation was assisted by the well-documented 
recommendations of the bipartisan Commission on Immigration Reform, under the capable 
chairmanship of the Rev. Theodore Hesburgh, then President of Notre Dame University. 

We knew that enacting an immigration reform law would require a bipartisan effort. We were 
Democratic and Republican - a good start. We held unprecedented joint House-Senate hearings - not 
just in Washington but all over the country. We heard from all sides and points of view. 

We quickly realized that if immigration reform was to work and be fair it had to be a "three-legged 
stool." If one leg failed, so would the entire bill. 

"Leg one" was Improved security against illegal crossings at the border with Mexico, using the best 
available technology and additional, better-trained personnel. For the first time in U. S. history, we 
imposed penalties on employers who knowingly hired undocumented workers. 

"Leg two" was the H-2A temporary worker program for agricultural workers, designed to ensure wage 
and workplace protections, and not to be another exploitative "bracero" program. 

"Leg three" was what we called "legalization." We would allow some, but not all, undocumented aliens 
then living and working here to regularize their unlawful status and begin the long process to earn 
temporary residency and, eventually, if they chose to continue, to earn permanent residency and citizenship. 

Since iilegal immigration continues nearly unabated today, legitimate questions can be raised about 
the effectiveness of IRCA. Although we do have pride of authorship, we also believe that the 
shortcomings of the act are not due to design failure but rather to the failure of both Democratic and 
Republican administrations since 1986 to execute the law properly. 

Not surprisingly, 20 years after the enactment of Simpson-Mazzoli, the Senate has passed an 
immigration reform bill composed of three main elements that are modified versions of the three legs 
of our bill: border security and workplace enforcement, a temporary worker program and legalization. 

Would the Senate, knowing IRCA's track record, have settled upon our basic framework for its 2006 
bill if IRCA was fatally flawed? We doubt it. From 1981, when our bill was introduced, to 1986, when it 
became law, we were aided by the expertise of hundreds of policy experts, scholars and advocates. 

Our comprehensive bill was crafted to curtail illegal immigration, to provide personnel for labor-scarce 
markets and to give the most worthy of our illegal population a chance to earn legal status. 

The foundation of IRCA was enforcement and border security, but to work, it required consistent 
funding: for agents to investigate workplace violations, for prosecution of employers who broke the 
law, for more Border Patrol agents, and for installing the latest in high-tech monitoring and 
surveillance equipment. We saw the need for funding to develop a simple, reliable and tamper-proof 
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system, a "more secure identifier," using cards or biometrics. Opponents from the right and the left 
savaged it as "a National ID," although it was not something that had to be carried on one-s person 
but was to be presented only at the time of "new hire" employment or when applying for government benefits. 

After two decades, the system is still not in place. Unfortunately, what is in place is the use of several 
different identifiers, which were meant to be temporary, and a flourishing underground economy 
engaged in creating fraudulent documents for illegal immigrants. 

All administrations since 1986 have allocated funding and personnel resources more generously to the 
task of securing the border than to enforcing IRCA in the workplace. Why? One answer Is that there 
are never enough federal budget resources. Another is that administrations of both stripes are loathe 
to disrupt economic activities - i.e. labor supply in factories, farms and businesses. And we know that 
disruptions in the labor supply are the natural, unavoidable and even desirable consequence of strong 
border and workplace enforcement. 

We believe that our three-legged-stool approach Is still relevant and workable if carried out vigorously. 

We commend the Senate, which, in a worthy bipartisan effort, adopted such a framework this spring. 

The House bill is basically a tough "enforcement-only" measure. 

We earnestly hope that before this Congress adjourns, the House and Senate will compromise, wring 
out the raw partisanship, and find a way to send President Bush - who has staked so much on 
enactment of solid immigration reform - a measure structured along the lines of our original bill. There 
Is still time. 

Romano L. Mazzoli was a Democratic representative from Kentucky. Alan K. Simpson was a 
Republican senator from Wyoming. 
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